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ELECTION SYSTEMS & SOFTWARE, INC.
VOTER TABULATION SYSTEM AND SERVICES AGREEMENT

This Agreement is made as of the dale i is executed by the iast of the paities named below (the
“Effective Date"), :

BETWEEN:  Election Systems & Soltware, Inc., a Delaware corporation ('ES&S"),

AND: Woodbury County, towa ("Customer”}.
RECITALS:
A. Cuslomex has agreed 1o purchasedicense voter fabulation equipment and related software and services

trom ES&S for use in Woodbury Counly, lowa (the “Jurisdiction™). The terms and conditions under which
such equipment, software and services shall be provided are sef forth in the GENERAL TERMS aftached
hereto.

B. The following Exhibits aie incorparated into, and constifule an integral pan of, this Agreement (check all
that appiy).
___X___Exhibil A (Pricing Surnmaty)

Exhibit B (ES&S Equipment Descifption and Pricing)
Exhibit C (ES&S Software Description and Pricing)

Exhibit E (Etection Suppart Services)

X

X

___X___ Exhiit D (Third Parly tems)

_—Xx_

___X___ Exhibil F {(Hardware and Software Maintenance and Support Services (Post-Warranty Period))

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby
acknonedged, each of the parties hereto:

. Agrees to the GENERAL TERMS aad the teims and conditions set forth in each Exhibil attached hereto
and incoiporated herein.

. Agiess thal at all times, this Agreement shall be govesned by and construed in accoidance with the lawrs
of the State of lowa, v/ithoul regerd (o confits of law principles that would require the application of the
laws of any olher slate.

. Represents and wairants 10 the other pasty that as of the date of its signature below it has full power and
aufhority to enter info end perform this Agieemenl, and thal the person signing below on its behalf has
been properly authorized to execute this Agreement. ’

. Acknovdedges that it has 1ead this Agreement, understands il and intends fo be bound by &.
ELECTION SYSTEMS & SOFTWARE, INC. WOODBURY COUNTY, IOWA

14208 Jonhn Galt Boulevard 620 Douglas Stieel, Room 103

Omaha, NE 68137 Sioux City, 1A 51101-1248

Fax No . (402) 970, Fax No.: (712) 2796629

Signalure

George W. Boykin: . .

Name (Printed or Typed)

4 As] poard of Supervisors Chairperson
Title e
__Aeril |7, 2005 April 19, 2005
Dale 7 Date
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GENERAL TERMS
ARTICLE 1
DEFINITIONS

All capilalized tenms used, bul not othervase defined, in these Genera!l Temns or in an
Exhibit shali have the following meanings:

a. "Documentation® weans the operatmg instructions, user manuals or
training matenals for the Equipment and Software.

b. ‘Equipment’ means ES&S Equipment and Third Party hardware or

equipment.

c. "ES&S Equipmenl” means ES&S® proprietary hardware or other
equipment.

d. "ES&S Hardware Maintenance Services” and ‘ES&S Software

Mainlenance and Support®™ means those services described on Exhibit F.

e. "ES&S Software® means ES&S' praprietary election software (including
the ES&S Firmware), all Updates and ilems delivered to Customer under this
Agreement, unless licensed pursuant lo a separate wrilten agreement.

f. "Software' means ES&S Software and Third Party software.

ARTICLE 2
SALE OF ES&S EQUIPMENT AND THIRD PARTY ITEMS/LICENSE OF ES&S SOFTWARE

21 Purchase Terms. Subject to the terms and conditions of this Agreement, ES&S
agrees to sell, and Customer agrees to purchase, the ES&S Equipment and the Third Party
Items described on Exhibits B and D. The payment terms for the ES&S Equipment and Third
Party ltems are sel forth on Exhibit A. Title to the Equipment shall pass to Customer when
Customer has paid ES&S the total amount set forth on Exhibit A for the ES&S Equipment,
ES&S Software and Third Parly items.

22 a. Grant of Licenses. Subject to the tems and conditions of this
Agreement, ES&S hereby grants to Customer nonexclusive, nontransferable licenses fo use the
ES&S Software, described on Exhibit C, and ES&S’ firnware, which is delivered as part of the
ES&S Equipment ("ES&S Fimware"), and related Documentation in the Jurisdiction while
Cuslomer is using the ES&S Equipment The licenses allow Customer (o vse and copy the
ES&S Software and ES&S Fitmwsare (in object code only) and the Documentation, in the course
of operating the ES&S Equipment and solely for the purposes of dsfining and conducling
elections and tabulating and reporting elecfion results in the Jurisdiction. The licenses granted in
this Section 2.2 do not pemit Customer to use the source oade for the ES8S Sottware or ES&S
Firmware.

b. Prohibited Uses. Customer shall not lake any of the following actions
with respect to the ES&S Software or the Documentation:
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i. Reverse engineer, decompile, disassemble, re-engineer or
othenwvise create, attempt to creale, or permit, allow or assist others to create, the
soutce code or the slructural framework for part or all of the ES&S Software;

ii. Cause or permit any use, display, Ioan, publication, transfer of
possession, sublicensing or other dissemination of the ES&S Software or
Documentation, in whale or in part, to or by any third party withaul ES&S’® prior
wrilten consent; or

iii. Cause or permit any change (o be made (o the ES&S Softvare
without ES&S’ prior written consent; or

iv. Cause or pemmit any copying, reproduction or printing of any
outpul generated by the ES&S Software in which ES&S owns or claims any
registered ar common law proprietary intellectual property rights (e.g., copyright,
trademark, patenl or patent pending), including, bul not limited to, any ballot
shells or ballot code stock.

2.3 License Fees. In consideration for ES&S' grant of (he license for the ES&S
Software desciibed in Section 2.2(a), Customer shzall psy ES&S the ES&S Software License
Fees set torth on Exhibit A. The consideration for ES&S’ grant of the license for the ES&S
Firmware is included in the cost of the ESAS Equipment.

24 Yerm of Licenses. The licenses granted in Section 2.2(a) shall commenoce
upon the delivery of the ES8S Sohware described in Section 2.2(a). The licenses shall survive
the termination of all other obligations of the parties under this Agreement and the termination of
all Exhibits; provided, howsever, that ES&S may terminate either license if Customer fails to pay
the consideration due for, or breaches Sections 2.2(b), 2.3, or 3.6 with respect to, such license.
Upon the termination of either of the licenses granted in Seclion 2.2 for ES&S Software or upon
Customes’s discontinuance of the use of any ES&S Software, Customer shall immediately
refurn such ES&S Software and the related Documentation (including any and all copies
thereof) to ES&S, or (if requesied by ES&S) destroy such ES&S Software and Documentation
and certify in wating to ES&S thal such destruction has oocumed.

25 Updates. During the Wamanty Period (as defined in Section 3.2(a) below),
ES&S may provide new releases, upgrades or maintenance patches {o the ES&S Software,
together with appropriate Documentation (“Updates™), on a schedule defined by ES&S.
Customer is responsible for obtaining any upgrades or purchases of Third Party ltems required
to aperate the Updales. All Updates shall be deemed to be ES&S Software for purposes of this
Agreemenl upon delivery. Customer may install the Updates in acoordance with ES&S'
recommended instructions or may request that ES&S install the Updates. E£S&S may charge
Customer at its then-current rales to (i) install the Updates or (ii) provide maintenance and
support on the ES&S Software that is required as a resull of Customers failure to timely or
properly install an Update. Upon termination of the Wamanty Period, Customer shall be enfitled
to receive the Softvare Maintenance and Support described on Exhibit F f il has so elected in
Section B of the signature page to this Agresment.

ARTICLE 3
MISCELLANEOUS
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3.1 Delivery; Risk of Loss. ES&S anticipates shipping the Equipment and Software
identitied on Exhibits B-D to Customer on or before the "Estimated Delivery Dates’ listed on
Exhibit A, The Estimated Delivery Dates are merely estimates and may be revised by ES&S
because of delays in executing this Agreement, changes requested by Customer, delays in
cerlification, and other events. ES&S will notify Customer of revisions fo the Estimated Deflivery
Dates as soon as ES&S becomes aware of such revisions. Risk of loss for the Equipment and
Software shall pass to Customer when such ilems are delivered to Customer's designated
location. Upon transfer of risk of loss to Customer, Cusfomer shall be responsible for obtaining
and maintaining sufficient casualty insurance on the Equipment and Sottware and shall name
ES&S as an additionsl insured thereunder untl all amounts payable to ES&S under this
Agreement have been paid by Customer. .

32 Warranties.

a. ES&S Equipment/ES&S Software. ES&S varrants that for a 1-year
period (the “Wananty Period”), it will repair or replace any component of the ES&S
Equipment or ES&S Software which, while under nonmal use and service: (i) fails to
perform in accordance with its Documentation in all material respects, or (i) is defective
in material or workmanship. The Wamanty shall not include the repair or replacement of
any ES&S Equipment components that are consumed in the normal course of operating
the Equipment, including printer ribbons, paper rolls, balleries, removable memaory
packs, PCMCIA cards, cancellation stamps, ink pads or red sfripe pens. The Warranty
Period will commence upon delivery. Any repaired or replaced item of ES&S Equipment
or ES&S Soltware shall be wamranted anty for the unexpired term of the Warranty Periad.
All replaced companents of the ES&S Equipment or ES&S Software will become the
properly of ES&S. This wamanty is effeclive provided that (1) Customer promptly notifies
ES&S of the failure of performance or defect and is otherwise in compliance with its
obligations hereunder, (#) the ES&S Equipment or ES&S" Software to be repaired or
replaced has nol been repaired, changed, modified or altered except as authorized or
approved by ESA&S, (lil) the ES&S Equipment or ES&S Software to be repailed or
replaced is not damaged 8s a resull of accident, theft, vandalism, neglect, abuse, use
which is not in accordance with instructions or specifications furnished by ES&S or
causes beyond the reasonable control of ES&S or Customer, including acts of God, fire,
riots, acls of war, temorism or insurection, labor disputes, transportation delays,
governmental regulations and utility ar communication Interruptions, and (IV} Customer
has installed and is using the most recent Update, or the secand most recent Updale,
provided to it by ES&S. This wamranty is void for any units of equipment which: (i} have
not been stored or operated in a temperature range according their specifications, (ii)
have been severely handled so as to cause mechanical damage (o the unit, or {jii) have
been operaled or handled in a manner inconsistent with reasonable trealmeni of an
electronic product.

b. System. ES&S warrants that the ES&S Equipment and ES8S Sofiware
will operate in comjunction with the Third Party ltems during the Wairanty Period,
provided that (i) Customer has installed and is using the most recent Updale, or the
second mos{ recent Update, provided fo it by ES&S, and (i) the Third Party ltems are
performing in accordance with their ovm spacifications and documentation in all maferial
respects and are not defeclive in material or workmanship. In the event of a breach of
this warrenty, ES&S will repair or replace the ilem of ES&S Equipment of ES&S
Software thal is causing such breach to accur. Customer acknovdedges that ES&S has
merely purchased the Third Party ltems tor resale or rental to Customer, and that the
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proprietary and intellectual property rights to the Third Party tlems are owned by parties
other than ES&S ("Third Parties®). Customer further acknowledges that except for the
payment to ES&S for the Third Party llems, all of its rights and obligalions with respecl
thereto flow trom and to the Third Parties. ES&S shall provide Customer with capies of
all documentation and wamanties for the Third Party ltems which are provided to ES&S.

C. Exclusive Remedies. IN THE EVENT OF A BREACH OF
SUBSECTIONS 3.2(a) or 3.2(b), ES&S’ OBLIGATIONS, AS DESCRIBED IN SUCH
SUBSECTION, ARE CUSTOMER'S SOLE AND EXCLUSIVE REMEDIES. ES&S
EXPRESSLY DISCLAIMS ALL WARRANTIES, WHETHER EXPRESS OR IMPLIED,
WHICH ARE NOT SPECIFICALLY SET FORTH IN THIS AGREEMENT, INCLUDING
BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE.

3.3  Maintenance For ES&S Equipment During Warranty Period. During the
Wamanty Period, Customer is entiled to the Maintenanoe Services in accordance with Article Il
Subsections 1{b) through () of Exhibit F. Upon the termination of the Wamanty Period,
Customer shall be entied to receive the Hardware Maintenance Seivices described on Exhibit
F.

34 Limitation Of Liability. Neither party shall be liable for any indirect, incidentat,
punitive, exemplary, special or consequential damages of any kind whalsoever arising out of or
relating to this Agreement. Neither party shall be liable for the other party's negligent or wrilifut
misconducl. ES&S' total liability to Customer arising out of or relaling to this Agreement shall
not exceed the aggregate amount to be paid to ES&S hereunder. Any action by Customer
against ES&S mus!t be commenced within one (1) year after the cause of action has accrued.
By enfering inlo this Agreement, Customer agrees to accept responsibility for (a) the selection of
the Equipment and Software to achieve Customer’s intended results; (b) the use of the
Equipment and Software; (c) the results obtained from the use of the Equipment and Software;
(9} the selection of, use of and results obtained from any equipment, software ar services nol
provided by ES&S and used wilh the Equipment or Software; or (e) user esrors, volter efois or

‘problems encountered by any individual in voting thal are not otherwise a resull of the fallure of

ES&S to perform. ESA&S shall not be liable under this Agreement for any claim, damage, loss,
jusgment, penaity, cost, amount paid in sefllemenl or fee that is caused by {y) Customer's
failure to timely or properly install and use the most recent Update, or the second most recent
Update, provided to it by ES&S or (z) Customer’s election not to receive, or to terminate, the
Hardvrare Maintenance Services or the Software Maintenance and Support.

35 TYaxes; Interest. Customer shall provide ES&S with proof of its tax-exempt
status. If Customer does not provide such prool, it shall pay, or shall reimburse ES&S for, all
sales and use, excise or other similar laxes imposed on the transactions conlemplated by this
Agreement; grovided, however, Customer shall in no event be liable for taxes imposed on or
measured by ES&S’ income. If Customer disputes the applicability of any tax to be paid
pursuant to this Section 3.5, it shall pay the tax and may thereafter seek a refund. Any disputed
or undisputed payment not paid by Customer to ES&S when due shall bear interest fram the
due date al a rate equal to the lesser of one and one-half percent {1.5%) per month or the
maximum amount pemitied by applicable law for each month or portion thereof duting which il
remains unpaid. .

36 Proprietary Rights. Customer acknowledges and agrees as follows:
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a. ES&S owns the ES&S Software, all Documentation and training materials
provided by ES&S, the design and configuration of the ES&S Equipment and the formal,
layout, measurements, design and all other technical information {excep! for Custorner
supplied information such as election information) associated with the ballots to be used
with the ES&S Equipment. Customer has the right 1o use the aforementioned items to
the extent specified in this Agreement. ES&S also owns all pafents, trademarks,
copyrights, bade names and other proprietary or intellectual property in, or used in
connection with, the aforementioned items. The aforementioned items also contain
confidential and proprietary trade secrets of ES&S that are protected by law and are of -
substantial value fo ES&S.

b. Customer shall not cause or pemnit the adaptation, conversion, reverse
engineering, disassembly or decompilation of any of the ES&S Equipmenf or ES&S
Software.

C. Customer shall keep the ES&S Saftware ang related Documentation free

and clear of all claims, liens and encumbrances and shall maintain all copyright,
trademark, patent or other inlellectual or proprietary rights notices that are set forth on
lhe ES&S Equipment, the ES&S Software, the Documentation, training materials and
ballots that are provided, and alil permitted copies of the foregoing.

3.7  Indemnification. Customer shall indemnify and hold harmless ES&S from and
agains! any and all Adverse Consequences arising out of or relaling to the tollowing:

a. Aqy Third Party Infringement Claim resulting from (i) Customer's tailure to
timely or propery install and use any Update provided to it by ES&S; (ii) the use of any
ES&S Equipment or ES8S Software in combination vith other equipment, hardware or
software not mesting ES&S" specifications for use with such ES&S Equipment or ES&S
Soltware; or (i) Customer's modification or alteration of any ifem of ES&S Equupmen( or
ES&S Software withoul the prior wrilten consent of ES&S;

b. Any claims by Third Parties arising out of or 1elating to the use or misuse
by Customer, its employees and any other persons under its authaiity or control
("Customer’s Representatives®) of any Third Party items;

c. Personal injury (including death) or property damage that is caused by
any negligent or willful act, error or omission of one or more of Customers
Representalives; and

d. Customer’s election not to receive, or lo lenminate, ES&S Hardware
Maintenance Services or ES&S Software Maintenance and Support.

ES&S shall notify Customer immediately if il becomes aware of any claim tor which il may be
entitied to indemnification under thiz Section 3.7, and hereby gives Customer full and complete
authorily, and shall provide such information and assistance as i3 necessary (at Customers
expense with respecl to reasonable out-of-pocket casts), (o enable Customer to defend,
compromise or sellle any such claim.

38 Excusable Nonperfonnance. Except tor obligations (o make payments
bereunder, if either party is delayed or prevented from performing its obligations under this
Agreement as a result of any cause beyond ils reasonable control, including acts of God, fire,
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riots, acts of war, terrorism or insurrection, Iabor disputes, transportation delays, govemmental
regulations and ulilify or communication interuptions, the delay shall be excused during the
continuance of, and to the extenf of, such cause, and the period of performance shall be
extended to the extent necessary to allow performance after the cause of dslay has been
removed. ES&S agrees to work with Customer, at Customer’s request, to develop mutually
agreeable alternatives in order to minimize the negative impact of any such delay.

3.9 Termm; Termination. This Agreement shall be effective on the Effective Date.
The parties acknowledge and agree thal certain of the Exhibits contain separate fetmination
provisions, and that the termination of any Exhibit shall not constitute a termination of any other
Exhibit or of the Agreement as a whole. This Agreemen{ may be terminated, in waiting, at any
time by either party if the other party breaches any material provision hereof and does not cure
such breach within thirty (30) days after it receives wrilten nobficaton thereof from (he non-
breaching party.

3.10 Assignment. Except in the case of a sale, transfer or assignment of all or
substantially all of the assets of ES&S to a successor who has asserted its intenl to continue the
business of ES&S, neither party may assign or transfer this Agreement or assign, subcontract or
delegate any of its 1ights, duties or obligations hereunder without the prior wrilten consent of the
other party hereto, such consent nof to be unreasonably withheld or conditoned, nor unduly
delayed. ES&S may assign its right to receive payments under this Agreement to such third
parly(ies) as ES&S may desire without the prior consent of Customer, provided that ES&S
provides written nofice {including evidence of such assignment) to Customer thirty (30) days in
advance of any payment(s) so assigned. ‘

3.11 Notice. Any nolice or other oommunication required or permiited hereunder
shall be in witing, and will be deemed given when (a) delivered personally, (b) sent by
confimed fax, (c) sent by commercial overnight courier (with written verification of receipt) or {d)
sent by registered or cerlified mail, return receipt requested, postage prepaid, when the retum
receipt is received. All communications shall be sent to the attention of the persons listed on

the signature page to this Agreement and at the addresses or fax numbers sel farth on such
signature page unless other names, addresses or fax numbers are provided by either or both

parties in accordance herewith.

3.12 Disputes.

a. Payment of Undisputed Amounfs. In the event of a dispute between
(he parties regarding (1) a product or service for which paymenl has nol yet been made
fo ES&S, (2) the amount due ES&S for any product or service, or (3) the due dale of any
payment, Customer shall nevertheless pay to ES&S when due all undisputed amounts.
Such payment shall nof constilute a waiver by Cuslomer or ES&S of any of its rights and
remedies against the other party.

b. Remedies for Past Due Undisputed Payments. If any undisputed
payment to ES8S is past due more than thily (30) days, ES&S may suspend
performance under this Agreement untl such amount is paid. Il Customer’s payment is
past due for more than sixty (60) days and is undisputed, ES&S may declare the total
amoun! remaining due under this Agreement to be immediately due and payable, enter
the premises where the ES&S Equipment and Third Party Iltems are located and remove
them.
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3.13 Other. ES&Sis providing Equipment, Software and senvices to Cusfomer as an
independent contractor, and shall not be deemed to be a "state actor® for purpases of 42 US.C.
§ 1983. ES&S may engage suboontractors to provide certain of the Equipment, Soflware or
servicas, bul shall remain fully responsible for such performance. The provisions of Article 2
and Sections 3.2(c). 3.4-3.9, 3.11 and 3.12(b) of these General Terms shall survive the
termination of this Agreement, fo the extent apglicable.

[END OF GENERAL TERMS]
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EXHIBIT A
PRICING SUMMARY

Sale Summary:
Description Refer fo Amount
ES&S Equipment Exhibi B $468.727
ESA&S Saftwaie Licenss Fees Exhibit C $32.500
Third Parly llems Exhibit D $4,970
Election Suppoit Services Exhidit E $31,750
Shipping and Handling Note 1 82,375
Discount (310,322)

Total Nef Sala $550,000

Tenms & Conditions:

Note 1. Any applicable state and local taxes aie nal included, and ale the responsidility of Customer. See
Section 3.5. The cost of Shipping and Handling is incduded. Premium or nush transportation seivices incumed in
connection with deliverables included in the Total Nel Sale are additive and will be bitled as inouired.

Note 2: Paymept terrns are as (ollows:
(a) 3330,147 due 45 days afier the eaitier of (i) delivery of Model 100 Equipment or (i}) Cuslomer’s receipt
of HAVA funds.
(b) $219,853 due 45 days after the earlier of (i) delivery of ES&S AutoMARK Equipment or (ii) Cusiomer's
receipl of HAVA funds.

Nate 3: Services in excess of those sel forth in Exhibit E shall be charged at $1,500 per day, including expenses.

Note 4. ES&S anticipates delivering the Equipment and Software in acoordance vith Seclion 3.1 as follows:

EgquipmenySoftware Estimated Delivery Date

ES&S Equipment July 2005

ESA&S AutoMARK Afier State Centification
ESA&S Software July 2005

ESA&S AIMS Sofiware Adter State Ceitification
Third Pasty Items July 2005

Note 5: In the event another county in the State of lowa purchases a voting system from ES&S that is similar in
size and configuration thal reflects a lower per unit price for ES&S Equipment than thal offered to Cuslomer,
ES&S will provide a credil equal to the difterence in the per unif cost multiplied by the nurnber of voting units
purchased by Customer under this Agreement.

Warranty:

ES&S Equipment and ES&S Sottware — Wamraniy Period: 1 year
Anlicipated Warsanly Period: August 2005 fo July 2008

Ongoing Services:

Description Refer to Annual Fee
Routine Mainienance Services duting Wamanty Penod; Payment is due 30 Section 3.3 N/A
days after invoice.

Pos) Wasranty Haidware Maintenance Services I Exhibif F 1 $22,350

Services commence in August 2008.
Fees reflect a one-year ferm.
Payment is due af the siar of the maintenance period.

‘Post Wasranly Suftwaie Maintenance & Suppont Services

- ES&S Fitmware Exhibit F $2,850

- All Qther ES&S Sofiware Exhibil F $5,850

Services commence in August 2006.
Fees reflect a one-yeas torm.

Payment is due al the sfarl of the maintenance penod.
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EXHIBIT B
ES&S EQUIPMENT DESCRIPTION AND PRICING

TOTAL
QUANTITY DESCRIPTION PRICE
50 Model 100 - Scanner, with PAodem, Steel Ballol Box wiDivertei, Prinfer, 3257,500
Battery, Proleciive Case, Secuiity Lid and PCMCIA Card
50 PCMCIA Card (Additional) $4,500
45 ES&S AutoMARK Voter Assist Temninal with Teanspoit Case, Ink $225,000
Carindge and 256mb Flashcard
50 Model 100 Quick Start Guide $1,250
3 Model 100 Operalois Manual 875
Model 100 Maintenance Manual 375
55 Ballot Marking Pen (12/box) $327
TOTAL $488,727
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ES&S SOFTWARE DESCRIPTION AND PRICING

B ]
DESCRIPTION NUMBER
OF
LICENSES
Unity Election System licensed pursuant fo Section 2.2(a) of the Gensral
Terms (check modules being licensed):
Data Manager 1
Ballol image Manager ]
Ballot on Demand (
Hardware Programming Manager N/A
Data Acquisilion Manager 1
Reporting Manager NIA
AuloMARK Imags Manager Soltware 1
ESAS Firmware (see Notes 1 and 2 below) 1
Total License Fess (including all applicable Documsentation) $32,500

Note 1: ESA&S Firmware veisions may change between execution of the Agreement and first eleclion
usage due to ongoing ceftitication of Updates.

Note 2: ESA&S Fiimwate license fee inctuded in the Yotal cost of the ESS&S Equipment.

Woodbury County Auditor/Recorder
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EXHIBIT D
THIRD PARTY ITEMS

DESCRIPTION Qry
OmniDrive ( for reading/burning PCMCIAs ) 1
PRINTERS:

Okidata C3300-DXN 30 PPM Laser Ballot Printer and Cable 1

Ballot Registration Guide (#6034) 1

TOTAL THIRD PARTY ITEMS:|  $4,970

Note 1:

The configuration and specification of Thid Party items as per this Exhibit D are subject fo
change by ES&S andfor (he manufacturer. Should the actual configuration and specifications

differ from those sel forth herein, ES&S agrees to provide, and Customer agrees fo accept,

Third Party liems thal are comparable to those described above.
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EXHIBIT E
ELECTION SUPPORT SERVICES

1. Term. The services described herein shall be proviﬁed for the following elections
(the °Elections"):

August 2005 qucial

2. Services. The election support services to be provided by ES&S, a description of
such services and tolal fees are described below. Customer acknowledges that ES&S’ fees for
eleclion support services are based on the descriptions listed in the table below, and that a
change in the descriptions may require ES&S to change the fees charged 1o Customer. For
purposes of ES&S’ provision of Eleclion Support Services under this Agreement, a8 “Service
Day” shall mean the performance of any agreed upon Election Support Services on or off of
Customer's facilities, as applicable, by one (1) ES&S employes, contractor or agent on any one
(1) calendar day or porion thereof. By way of example, “ten Service Days™ could be used by
Customer through the provision of Election Support Services by one (1) ES&S employee,
contractor or agenl on each of ten (10) different calendar days, two (2) ES&S employees,
contractors or agents on each of five (5) different calendar days, or ten {10) ES&S employees,

Woodbury Lounly Auaitor/Kecoraer
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conlractors or agents on one (1) calendar day.

Primasy Additional
RolelFunction Area of Work or Description Responsibility Day
Bill Rate
Project A project manasger appointed by ES8S shallbe ES8S $ 1,500.00
Manag t ible for the overal planning,
oonvnumcaﬂlon mensgemen! and coardinstion
ol ES8S Services. This person shall be the
fieison for Customer with ES&S as il pertains 10
all products, services and obligations set forth in
- the contract.
Shipping Oisp of shipping matedals (boxes, Customer
Material padwg jing. ete.)
Third-Party Deliver and nsali third party hardware and ES&S $1,500.00
Haidware & sofwere, includmg Unity software. Review with
Network Customer s1efl and deiver wiitfen
Delivery documentation of system requirements and
configurations.
Training — Unity | A system overview thal covers the modules ES&S $1,500.00
licensed by Customer. Class size is limited to 10
and oourse participant manuais are included.
{Cust will participants have an
appiopriate level of fechnical expadence —
including intermediate skils in relational
dalab administration).
Training — ES&S | ESAS will provide classroom-style liaining with ES&S $1,500.00
AuloMARK hands-on practice with the ES8S AUtGMARK
syslem. General opeigdions and general
maintenance procedutes will be covered.
Course perlicipant manualks are included. Class
size limited to 20.
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Primary Additional
RolelFunction Area of Work or Dascription Responsibility Day
Bill Rate
Training — Model | ES3S will provide classroom-style training with E88S $1,500.00
100 Scanner hands-on piaciice using the Model 100 Scanner.
General operations, tahulation procedures,
backups and general maittenance procedures
are oovered. Class size s limiled to 20.
Training ~ Poll | ES&S agrees to conduct Poll W osker “Train the ES8S $1.500.00
Worker Train — | Trainer classes. Class size is limited 1o 20.
The-Trainer Manuals ate provided {up to 20), and a mester
templste for duplcation for Pall Workers is
included.
Election Day ESAS will provide harh and software ES&S $1,500.00
Support acaumulation assistenos on Electon Day/Night
of each conbacied election.
Total Election Support Service Days: 22
Totel Fees: $24,200
Primary
Rola/Function Area of Work or Description Responsibilily
Instaliation ~ | ES&S will inspect the AulnMARK Voter Assist ES&S
ESas Teiminal at the Cust, delvery location to
AutoMARK moke sule it is operating properly and is within
specifications for marking election day balets.
Instaliation — ES&S wiillinspect the Made! 10D Precincl EB8&S
Precinct Scanner al the Customenrs delivery location to
Scanner make sure il is operating properly and is within
spedficatians for tabulating election day bellots.
Tolal Installation Fees: $7,550

[END OF EXHIBIT E)
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EXHIBIT F
MAINTENANCE SERVICES
(POST-WARRANTY PERIOD)

ARTICLE |
GENERAL

1. Jerm; Termmnination. This Exhibit F shall bs in effect from the date on which the
Warranty Period expires until the first anniversary thereof (the “Hardware Maintenance Tenm™).
The Hardware Maintenance Term shall automatically renew for an unlimited number of
successive one year periods until this Exhibil F is (erminated by the first to oocur of (a)
Cusfomer's election fo terminate il at any time, notice of which election shall be given to ES&S
at least sixty (60) days prior to the termination date, (b) the date that is 30 days after either party
notifies the other thal the other has materially hreached this Exhibit F, and the breaching party
fails to cure such breach within such 30-day period, or (c) the dale that is thity (30) days after
Customer fails to pay any amount due ES&S under this Exhibit F. The temination of this
Exhibit F shall not selieve Customer of its liability (o pay any amounts due ES&S hereunder.

2. Fees. In consideration for ES&S’ agreement to provide Hardware Maintenance
Services and Software Maintenance and Support under this Exhibit F, Customer shafl pay fo
ES&S the Hardware Maintenance and Software Maintenance Fees set forth on Schedufe F1 for
the initiasl Term and each renewal period. The Hardware Maintenance and Software
Maintenance Fees for the initial Term are due on the date of the expiraton of the Wamanty
Pericd. ES&S may increase the Hardware Maintenance and Software Maintenanoe Fees for a
renewal period by not more than 5% of the amount of the most recent Fees paid by Customer.
The Hardware Maintenance and Software Maintenanoe Fees for any renevral period shall be
due and payable no later than 30 days prior to the beginning of such renev/al period. The
Software Maintenance Fee shall be comprised of (i) a2 fee for the Software Maintenance and
Support provided for the ESRS Fimware, and (i) a fee for the Software Maintensnoe and
Support provided for all other ES&S Software, and shall be in addition fo any tees or charges
separately teferred to in any Seclion of this Exhibit F or the Agreement. If Customer elects to
receive Software Maintenance and Support for an Add-On or New Product during the Tem or
any renewal thereol, ES&S will charge an inciemental Software Maintenance Fee for such
services.

ARTICLE Nl
HARDWARE

1. Maintenance Services. The Hardware Mainlenance Services (o he provided to
Customer under this Exbibit F for the ES&S Equipment listed on Schedule F1 (the "Products™)
shall be subject to the following terms and conditions:

a. Inspection. If Customer has elected nof lo receive Hardware
Maintenance Services under this Exhibit F for a pefiod of twelve {12} months or more,
ES&S may require Customer to allow il fo inspect the Products before if provides any
Hardware Maintenance Services. The purpose of such inspection shall be fo detemine
whather or not the Pioducts are fit for the ardinary purposes for which they are to be
used, normal wear and tear excepted ("Normal Working Condition*). The cost of such
inspeclion will be at the current published ES&S rate plus ES&S' Out-of-Pocket
Expenses, and shall be due from Customer within 30 days of ils receipi of ES&S’ invoice
therefare. if any of the Products is not in Nomal Waorking Condition, ES&S, al the option
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of Custorner, (i) shall provide such repairs and replacements as ES&S deems
reasonable and necessary to restore such Praduci(s) to Normal Working Condition, at
Customers expense with respecl to the cost of any parts used in such repairs or
replacements, or (ii) shall not provide any Hardware Maintenance Servioes with respect
fo such Product(s). For purposes of this Exhibit F, "Out-Of-Pocket Expenses® shall
mean all fravel, meal and lodging expenses incurred by ES&S employees or authorized
representatives ("ES&S Representatives™) who are required to travel {o Customer's
Designated Location to provide services. Customer's "Designated Location” shall mean
Customer's owned a1 leased facilily at which Customer desires ES&S (o. peiform (he
Hardware Maintenance Services. Cuslomers Designated Location is specified on
Schedule F1.

b. Routine Maintenance Services. An ES&S Representalive shall provide
such services as may be necessary (o keep the Products in Nonmal Working Condition
(“Routine Maintenance Services") once each (welve {(12) months during the Hardware
Maintenance Temn or any renewal thereof. Customer may request that Routine
Maintenance Services be performed more than onoe during any such 12-month period.
Any such request shall be made al least sixty (60) days before the Routine Maintenance
Services are desired. The per-unil fee for such additional Routine Maintenance Services
is set forth on Schedule F1 and shall be due within thirty (30) days after invoice. Routine
Maintenance Services shall include cleaning, lubrication and calibration services. Al the
request of Customer, ES&S shall provide a reasonably detailed record of all Routine
Maintenance Services performed with respect to one or more Products. The Routine
Maintenance Services will be provided either af Customer's Designated Location or at
an ES&S-designated depot facility {"Depot”), as elected by Customer on Schedule F1.
Customer shall pay all costs associated with shipping Producl{s) to a Bepol, including
insurance.

C. Remedial Maintenance Services.

i Defects Under Normal Use and Service. If a delect or
malfunction oocurs in any Product while it is under nomal use and service,
Customer shall promptly notify ES&S, and ES&S shall use reasonable efforts to
restore the Product o Normal Working Condition as soon as practicable. The
sernvices provided by ES&S pursuant to this Subsection 1(c)(i) are referred o
herein as "Remedial Maintenance Services™. ES&S shall provide the Remedial
Maintenance Services at its Depot, provided, hawever, that if Remedial
Maintenance Services are required for ten (10) or more Praducts at any given
time, Customer may elect to have them provided al its Designated Location;
provided, turther, that aill Remedial Maintenance Services provided for central
count equipment shall be provided at Cusfomers Designated Location.
Customer acknowledges that Product(s) identified on Schedule F1 as “depol
repair only” may only be repaired at a Depot.

ii. Defects Due to Customer Actions or Omissions. I a defect or
malfunction occurs in any Product as a result of (1) repaits, changes,
modifications or alleralons not authorized or approved by ES&S, (2) accident,
theft, vandalism, neglect, abuse or use that is nof in accordance with instructions
or specifications fumished by ES&S or (3) causes beyond the reasonable control
of ES&S or Customer, including acts of God, fire, riofs, acts of wat, teirorism or
insufreclion, labor disputes, transportation delays, govemmental regulations, and
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utility or communication interruptions, or if Customer does nof notify ES&S within
24 hours after it knows of the defect or malfunction or is otherwise not sn
" compliance with its obligations hereunder, Customer shall pay ES&S for the
Remedtal Maintenance Services at ES&S' then-current rates, as well as far the
cost of all parts used in connection with such Remedial Maintenance Services.

iii. Timing. The date(s) on which any Remedial Mainlenance
Servioes shall be provided shall be mutually agreed upon by ES&S and
Customer. [{ Customer requires ES&S (o provide "emergency” Remedial
Maintenance Services (which shall be defined as Remedial Maintenance
Services thal are provided within 48 hours after Customer nolifies ES&S of the
need therefor), and such emesgency Remedial Maintenance Services are not
needed as a resuli of an action, emor or omission by ES&S, Customer shall pay a
surcharge, as set forth an Schedule F1.

v. Loaner Unit. At Customer’s request, ES&S shall use reasonable
efforts to promptly make available to Customer a product that is the same as, or
substantially similar to, the Product tor which Remedial Maintenance Services
are being performed {a “Loaner Unit"). If the Remedial Maintenance Services
are being performed pursuant to Subsection 2(c|(il) above, Customer shall pay
ES&S for the use of the Loaner Unif al ES&S’ then-cuvent rates including the
oos{ of shipping.

d. Exclusions. ES&S has no obligation under this Exhibit F to {i) assurme
the obligations under any existing or expired warranty for a Third Party Nem: (ii) repair or
replace Product componenis that are consumed in the normal course of operaling the
Praduct, incduding printer ribbons, paper rolls, batteries, removable memory packs,
cancellation stamps, ink pads or red stipe pens, or (iii) repair any Product from which
the serial number has been removed or altered. In addition, ES&S may, al any tme in
its discretion, determine that any Product is no longer fit for Hardware Maintenance
Services because il is in such poor condition that it cannof practically be restored to
Normal Working Condition, or cannol be restored to Normal Working Condition at an
expense that is fess than the then-cument value of the Product. If such a determination
is made, ES&S shall no longer be required to provide Hardware Maintenance Services
for such Pjoduct. ES&S shall also refund to Customer an amount equal to (1) that
portion of the most recent fee paid for Hardware Maintenance Services (hat is
attributable to such Product, multiplied by (2) a fraction, the numerator of which is the
remaining number of days in the Hardware Maintenance Term or renewal periad for
which such fee was paid and the denominator of which is the total number of days in
such Hardware Maintenance Term.

e. Sole Provider; Access. Customer shall not pemmit any individual other
than an ES&S Representative to provide maintenance or repairs with respect to the
Products for so long as a Hardware Maintenance Term is in effect. Customer shall
provide ES&S Representatives wilh all infomation necessary to enable them to provide
Hardware Maintenance Services. Customer shall likewise provide full access to the
Products and adequate working space for all Hardware Maintenance Services
performed at its Designated Location, including sufficient heat, lights, ventilation, electric
cuireni and outlets.
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f. Storage. When not in use, Customer shall properly store the Products in
acoordance with the storage requirements established in (he Documentation.
ARTICLE Il
SOFTWARE
1. Services Provided. ES&S shall provide maintenance and support services for

the ES&S Software (“Software Maintenance and Support”), to enable it to perform in
accordance with its Documentation in all materia! respects, and lo cure any defect in material or
workmanship.

2. Updates. During the Software Maintenance Term and any venewels thereof,
ES&S shall continue to provide updates in accoréance with any updafe schedule determined by
ES&S.

3. Reinstatement of Software Maintenance and Suppott. If the Software
Maintenanoe Term or any renewal lhereof expires withoul being renewed, Customer may
therealer resume receiving Sofiware Maintenance and Support upon (a) notification to ES&S,
(b) payment al all fees which would have been due to ES&S had the Software Maintenance
Termn not expired, and (c) the granting to ES&S of access to the ES&S Software, so that ES&S
may analyze il and perform such maintenance as may be necessary before resuming the
Software Maintenance and Support

4. Conditions. ES&S shall provide Software Maintenance and Suppori for any
item of ES&S Software if such item requires such services as a result of (a) repairs, changes,
modifications or alterations not authorized or approved by ES&S, (b) accident, thefi, vandalism,
neglect, abuse or use that is not in accordance with instructions or speditications furnished by
ESA&S, (c) causes beyond the reasonable confral of ES&S or Customer, including acts of God,
fire, riols, acts of war, temorism or insurrection, labor disputes, fransportation delays,
governmental regulations and utility or communication interruptions, (d) Customer's failure to
timely and property install and use the mast recent Update, or the second mast recent Update,
provided to it by ES&S, (e) Cusfomers failure to notify ES&S within 24 hours afler Customer
knows of the need for such services, or (f) if Customer is otherwise not in compliance with its
obligations under this Agreemenl. However, such Software Maintenanoe and Supporl shall not
be provided al the Software Maintenance Fees outlined in Section 5{b), but shall be provided at
the fees (o be agreed upon by the patties if and when the need for such Software Maintenance
and Support arises.

5. Proprietary Rights. ES&S shall own \he entire right, tite and interest in and to
all corrections, pragrams, information and work product conceived, created or developed, alone
or with Customer o1 others, as a resull of or related to the performance of this Exhibit F,
including all proprietary rights therein or based thereon. Subject to the payment of all Soflware
Maintenance Fees, ES&S hereby grants {o Customer a non-exclusive license (o use that portion
of such corrections, programs, information and work praduct that ES&S acfually delivers to
Customer pursuant to this Exhibit F. All licensed ilems shall be deemed to be ES&S Software
for purposes of this Agreement. Exocepl and to the extent expressly provided herein, ES&S
does not grant to Customer any right, license, ar other proprietary right, express or implied, in or
to any comections, programs, information, or work product coveted by this Agreement.
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Schedule F1
DESCRIPTION OF PRODUCTS
HARDWARE
Quantity Description (Note: ™* indicates Depot Initial Initial
Repair Only Products) Maintenance Fee | Maintenance Fee

Per Unit In Total
50 Model 100 Scanner $195 $9,750
45 ES&S AutoMARK Voter Assist Teminal $280 $12,600
Total Hardware Maintenance Fess Due for $22,350

the Initial Hardvsare Maintenance Tem

Per-Unit Fees if Customer requests more than one Routine Maintenance visitin a 12-
month period, Customer shall pay 80% of the then current maintenance fee per unit

Surcharge for Emergency Remedial Maintenance Services: 150% of the then current
maintenance fee per unit.

Customer’s Designated Location: Sioux City, lowa
Location of Services
B Customer’s Designated Location
O Dpepot
Per Unit Surcharge for performance of Routine Maintenance visif at more than one

Customer Designated Location: $25.00 per unit for all units located at second or more
locations.

SOFTWARE
Year First Month Fee -ES&S Fee- All Other ES&S
Applicable Finmware Software
2006 August $2,850 $5,850




