
ELECTION SYSTEMS & SOFTWARE, INC. 
Y VOTER T M U L A T D N  SYSTEM AND SERVICES AGREEMENT 

Thii Mreament IS made as 01 the data le is execuled by the last of h e  pariles named bdaw (Ole 
-EnbC1/ve Oat#). 

BETWEEN: Elecllm Systems L So[hvare. Inc ,a Delaware corporation C'ESBS"), 
d- 

AHD: Woodbuly County, Iowa ('%uslane17 

RECITALS: 

A. Cusfomer has agleed Lo purchasdicense voter tabulalion equi ment and relaled sohvare and senrtces 
from ESBS for use in Woodbury Cwnfy. lorve (the " ~ u r i s d l d i 4 .  The terms and oonditions under which 
such equkyment. sotlvmle and servtces shz4\ be provided are set lofih in the GENERAL TERMS attached 
hereto 

B. The follovring Exhibits are incaporefed inlo. and conslilule an inlegral par1 of. this Pg~eemenl (chedc all 
lhal appty). 

X Exhibil A (Pricing Surnmary) 

M i b l l B  (ESBS Equipment Desc$tbn end Pricing) X 

ExhibR C (ESBS Sofivere Oescription and Pliciny) X 

Exhbil 0 (Third Pariy Items] X 

Ewhibil E (€kction Support Services) X 

ExhibR F (Hardware and Sottvmre hlaintenance and Support Se~ ices (Pod-Wananty Period.)) X 

NOW, THEREFORE, fw good and valuable rons~derafion, the receipt and sufficiency of vhich is hereby 
ackncmiedged, each of Ihe perlles hemlo: 

Agrees to Ihe GENERAL TERMS and the Lerrns and condilions set forth in each Exhibil attached hereto 
and inmrporated herein. 

&less lhat a l  all tlmes. this Agreement shall be governed by and conrlrued in aocardalxx! wilh the Izv6 
of (he State of lowa, vmhoul regwd to connicls of law pnnaples (ha1 would requlre (he application of (he 
laws o l  any olher slate- 

Represents and vmrranh lo  the other pMty lhal as of Ihe date of Its signature below it hes full parmr and 
aulhmity to enter into end perform lhis Agleemenl. and Ihat the person signln~ belovi on ils behall has 
been properly authorized to execule Ihls Agreement. 

- Adtnoydedges (hat it has read lhis Agreemenl. understands il and intends fo be bound by R .  

ELECTION SYSTEMS B SOFTWARE. INC. WOODBURY COUNM. IOWA 
11208 John Gall Boulevard 620 Dougbs Stteel. Room 103 
Omaha. NE 68(37 Sbux CQ, IA 51101-1248 

Fax No.: (712) 2798629 

Signature 

George. W. Bopktn. - . 
Nanie (Prnled 01 Typed1 Name (Printed or Typed) 

3 
3 Fh'AX'fd ~ B w  Board of Superv i sors  Chairperson .- 

Tille Y Title 

n A p r i l  19. 2005 - 
Date ' Dale 



GENERAL TERMS 
ARTICLE 1 

DEFINITIONS 

All capitalized terns used, bul not othervnse defined, in  these General Terms or in an 
Exhibit shall have Ihe following meanings: 

a. "Documentation* means the operating instruclions, user manuals or 
training niateriak for Ihe Equipmenl and Software. 

b. 'Equipment" means ESRS Equipment and Third Party hardvrare or 
equipment 

c. "ESLS Equipmenl" means ES&S' proprietary hardware or other 
equipment. 

d. "ESLS Hardwvare Maintenance Services" and 'ESKS Software 
Ma~nlenance and Support' means those servlces described on Exhibit F. 

e. 'ESBS Software' means ESLS' proprielary election software (including 
the ES&S Firmware), all Updates and items delivered to Customer under h i s  
Agreement. unless licensed pursuant to a separate wrillen agreement. 

f. "SoMvare' means ESBS Software and Third Party soitvmre 

ARTICLE 2 
SALE OF E S I S  EQUIPMENT AND THIRD PARTY IEMSRICENSE OF ESLS SOFTWARE 

2.1 Purchase Terms. Subject to the terms and conditions of this Agreement. ESLS 
agrees to sell, and Customer agrees lo purchase. Ihe ESBS Equipment and the Third Party 
lterns described on Exhibits 0 and _D. The payment terms tor the EMS Equipmenl and Third 
Party lterns are set forb on Exhibit A. Title to Ihe Equipment shall pass to Customer when 
Customer has paid ES&S the total amount sel br lh  on Exhiba A for the ESRS Equipment. 
ES&S Software and Third Pally Ilems. 

2.2 a. Grant 19 Licenses. Subject to the terms and conditions of lhis 
Agreement. ES&S hereby grants to Custonier nonexclusive. nontransferable lioenses to use the 
ESLS Solhrtare, described on Exhibit C, and ES&S firmware. which is delivered as pad of (he 
ESBS Equipment (TSLS Firnware"). and related Documentation in (he Jurisdiction M i l e  
Cuslorner is using the ES&S Equipment The licenses albw Cuslorner to use and copy (he 
ESBS Software and ESBS Fi~mvmre (in object code only) and the Documentation, in the course 
of operaYng the ESLS Equipmenl and solety lor (he purposes o l  detining and conducting 
elections and tabulating and reporbng eledion resulls in the Jurisdiction. The licenses granted in 
lhis Section 2.2 do not permit Customer to use the source wde for the ESBS S o w r e  or ES&S 
Firmvrare. 

b. Prohibited Usas. Customer shall not lake any of the fo)lovring adions 
with respect lo the ESBS Software or (he Documentation: 



i. Reverse engineer. decornpile. dlsassernble. re-engineer or 
olhenvise create, attempt to creale, or permit. allow or assist others lo create, the 
soulce code or Ihe slructurel framevmrk for part or all ol the ESBS Sohare; 

ii. Cause or permil any use, display. loan. publication. transfer of 
possession, sublicensing or olher dissemination of She ESBS Software or 
Documentation. in vrhole or in part, to or by any third party v/ithoul ESBS' prior 
wrilten consent; or 

iii. Cause or perm11 any change to be made lo the ES8S Sofhvare 
wilhoul ESLS' prior written consent or 

iv. Cause or permit any copying. reproduction or pdnting of any 
outpul generated by the ES&S Software in which ES&S owns or claims any 
registered or common law proprietary intelledu$ property rights (e.g., oopyright, 
trademark. patent or palenl pending). including, bul not limited to, any ballot 
shells or ballot oode stock. 

2.3 License Fees. In consideralion for ESIS' grant of the license for the ES&S 
S o h a r e  described in SecUon 2.2(a). Customer shall pay ESBS the ES&S Software License 
Fees sel forth on Exhibit A. The consideration for ES&S' grant of the license for Ihe ESLS 
Firmware is included in the cost of the ESBS Equipment. 

2.4 Term of Licenses. The licenses granted in Section 2.2(a) shall cornmenos 
upon the delivery o l  the ESBS Sohare  described in Section 2.2(a). The licenses shall survive 
the termination of all other obligations of Ihe parties under this Agreement and Ihe termination of 
all Exhibits; provided, hovrever. thal ESRS niay (errninate either license i f  Customer fails lo pay 
the consideration due for, or breaches Sections 2.2(b). 2.3. or 3.6 vrilh respect lo, such license. 
Upon the terminalion of ellher of the licenses granted in Section 2.2 for ESLS Software or upon 
Customer's discontinuance of (he use of any ESBS Software, Customer shall imn~edialely 
return such ESLS Software and the related Documenlation (including any and all copies 
thereof) to ESBS, or (if requested by ESBS) destroy such ESBS Software and Docun~entation 
and certify in writing lo ES&S thal such destruction has oocurred. 

2.5 Updates. During the Warranty Period (as defined in %ion 3.2(a) below). 
ESBS may provide new releases. upgrades or maintenance patches lo the ES&S Software. 
together with appropriate Docurnentalion ('Updates"). on a schedule defined by ESBS. 
Customer is responsible for obtaining any upgrades or purchases of Third Party Items required 
to operate the Updates. All Updates shall be deemed to be ES&S Sohare for purposes of this 
Agreernenl upon delivery. Cuslorner may install the Updates in accordance vdilh ESBS 
recommended inslruclions or may request lhaf ESBS install the Updates. ESBS may charge 
Custon~er at its Ihen-current rales lo (i) install the Updates or (11) provide maintenance and 
support on Ihe ESBS Software that is required as a result of Cuslomer's failure to timely or 
properly install an Update. Upon lermination of the Warranly Period. Cuslomer shall be entitled 
to receive the Softvrare Maintenance and Supporl described on Exhibil F I it has so elected in 
Section B 01 the signature page to this Agreemenl. 

ARTICLE 3 
MISCELLANEOUS 



3.1 Deliverv: Risk of Loss. ESBS anticipates shipping (he Equipmenl and Sdhrmre 
identiiied on Exhibits B-D lo Cuslonler on or before the "Estimated Delivery Dates' listed on 
Exhibil A. The Estimated Deliveay Oaks are merely estimates and may be revised by ESBS 
because ot delays in executing lhis Agreement, changes requested by Customer. delays in 
certification. and oUler events. ESBS wit1 notify Customer of revisions to the Eslirnated Dekvery 
Dales as soon as ESBS becomes aware of such revisions. Risk of loss for the Equipment and 
Sofhvare shall pass to Customer when such ilems am delivered Lo Customer's designated 
location. Upon transfer of risk of loss lo Customer, Customer shall be responsible lor obtaining 
and maintaining sufficient casualty insurance on the Equipmenl and Sothvare and shall name 
ESRS as an additionel insured thereunder until all amounls payable to ESBS under thls 
Agreemenl have been paid by Customer. 

3.2 Warranties. 

a. ESLLS EauipmenVESS Software. ESBS vmrrants (hat for a i-year 
period (the Warranty Period'). it will iepair or replaoe any component of Ihe ESBS 
Equiprnenl or ES&S Sofirare vhich, while under normal use and service: (i) fails to 
perform in accordance vrifh its Documentation in all material respects. or (ii) is defective 
in material or workmanship. The Warranty shall not include the repair or replacement of 
any ES&S Equipment components that are consumed in the normal course of operating 
h e  Equipment, including printer ribbons. paper rolls. bakeries. removable memory 
packs, PCMClA cards, cancellation stamps, ink pads or red stripe pens. The Warranly 
Period will oommence u p n  delivery. k i y  repaired or replaced item of ES8S Equipment 
or ESRS Soltwara shall be warranted onty for the unexpired term of the Warranty Period. 
All replaced components ol h e  ESLS Equipment or ESBS Sobare  will bemme the 
properly of ESRS. This vtarranty is effective pmvided that (I) Customer promptly notifies 
ESBS of the failure of performanoe or deled and is 0the~fise In compliance wilh its 
obligations hereunder. (11) the ESLS Equipmenl or ESBS Sofiware lo be repaired or 
replaced has no1 been repaired. changed, modified or allered excepl as authorized or 
approved by ESBS, (Ill) h e  ESBS Equipment or ESBS Sofluare to be repaired or 
replaced is not damaged as a resull of accidenl, Ihett, vandalism, neglect, abuse, use 
which is not in accordance with instructions or specifications furnished by ES&S or 
causes beyond the reasonable control of ESRS or Customer, including acts of God, fire. 
riots, acts of vmr. terrorism or insurreclion. labor disputes. transportalion delays, 
governmenlal regulations and utility or communication Interruptions. and (IV) Custonler 
has installed and is using (he most recent Update. or h e  semnd mosl cecent Update, 
provided lo it by ESBS. This warranty is void for any units of equipment which: (i) have 
no1 been stored or operated in a temperature mnge amrding heir specifications. (ii) 
have been severely handled so as to cause mechanical damage lo the unit, or (lii) have 
been operated or handled in a manner inconsistent wilh reasonable trealmenl of an 
eleclronic pmducl. 

b. Svstem. ESBS vmranb that (he ESBS Equipment and ESBS Sottware 
dl1 operate In conjundon with the Third Paw Items during the Warranty Penod. 
provided Ihat (i) Custorner has installed and is using the most recent Update, or the 
second most recent Update, provided lo il by ESBS, and (ii) the Third Party llems are 
peiforming in accordance with lheir ovm specificalions and documentation in all malerial 
respects and are not defective in material or vmrkmanship. In h e  event of a breach of 
lhis warranty. ESBS vil l repair or replace the item of ES&S Equiprnenl or ESBS 
Softvmre lhal is causing such breach lo occcs. CusZorne~ acknovAedges that ESBS has 
merely purchased Ihe Third Party llems tor resale or rental to Customer, and (hat t k  



proprielary and intellectual property rights to the Third Party #ems are ovrned by parties 
olher than ESLS ("Third Parties'). Customer further acknowledges that except for the 
payrnenl to ESdS for the Third Party Items, all of i1s rights and obligations with respect 
thereto flow from and to the Third Parlies. ESlLS shall provide Customer vrilh mpies of 
all documentation and warranlies for the Third Party Items vhich are pmvided to ES&S. 

c. Exclusive Remedies. IN THE EVENT OF A BREACH OF 
SUBSECTIONS 3.2(a) or 3.2(b), ESBS' OBLIGATIONS, AS DESCRIBED IN SUCH 
SUBSECllON, ARE CUSTOMER'S SOLE AND EXCLUSlVE REMEDIES. ESBS 
EXPRESSLY DISCLAIMS ALL WARRANTIES, WHETHER EXPRESS OR IMPLIED. 
WHICH ARE NOT SPECIFICALLY SET FORTH IN THIS AGREEMENT, INCLUDlNG 
BUT NOT LIMITED TO. ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR 
FITNESS FOR A PARTlCULAR PURPOSE. 

3.3 Maintenance For ES&S Esuiprnent During Warranty Period. During the 
Warranty Period. customer is entttled to the Maintenance SeMces in accordance vrith Article II. 
Subsections l(b) through (I) of Exhibit F. Upon the termination of Ihe Wananty Period. 
Customer shall be entiNed to receive the Hardvrare Maintenance Services described on 
F. - 

3.4 Limitation Of Liability. Neither party shall be liable,for any indirect, incidental. 
punitive, exeniplary, special or consquential damages of any kind whatsoever arising old of or 
relating to this Agreement. Neitfier party shall be Ilable for the other party's negltgenl or vrillfut 
misconducl. ESBS' total liability to Customer arising out of or relating lo this Agreement shall 
not exceed the aggregate amounl to be paid to ES8S hereunder. Any action by Customer 
against ESBS must be commenced within one (1) year after the cause 01 action has accrued. 
By entering into this Agreement Customer agrees to accept responsibility for (a) the seleaon of 
Ule Equiprnent and SOm,rare to achieve Cudomefs intended results; (b) the use of the 
Equipmenl and Sofhrmre; (c) (he results obtained from the use of the Equiprnenl and Sohvare; 
(0) the selaction of. use of and results obtained from any equipment, software.or services not 
provided by ESBS and used wilh the Equipmenl or Software; or (e) user errors, voter errors or 
problems encountered by any individual in voting Uial are not olhenvise a result of the fallure o l  
ESBS to perform. ESBS shall not be liable under this AQreement for any claim, damage. loss. 
judgment. penalty. cost. amount paid in setllernenl or fee that is caused by (y) Customer's 
failure to l i~iiely or properly install and use the most recent Update, or the second most recent 
Update, provided to it by ESIS or (z) Customer's election not to receive, or lo  terninate. the 
Hardvmre Maintenance Services or the SoAware Maintenance and Support 

3 5 Taxes; Interest Customer shall provide ESLS with proof of ib tax-exempt 
status. II Customer does not provide such pmol, it shall pay, or shall reimburse ESLS for. all 
sales and use, excise or other similar taxes imposed on the transactions contemplated by this 
Agreement; provided, hovever. Customer shall in no event be liable for taxes imposed on or 
measured by ESBS' inmme. If Customer disputes the applicabilly of any tax to be paid 
pursuant to this Sect~on 3 5 .  it shall pay the tax and may thereafter seek a refund. Any disputed 
or undisputed payment not paid by Customer to ESBS when due shall bear interest from the 
due date at a rate equal to the lesser of one and one-hall percent (1.5%) pel month or the 
maximum amount permitted by applicable law b r  each month or portion thereof during which it 
remains unpaid. 

3.6 Proprietaw Riahts. Customer acknowledges and agrees as follov6: 



a. ESLS owns (he ES&S Software, all Documentation and training materials 
provided by E%S, Ihe design and configuration of lhe ESBS Equipmenl and the formal. 
layout, measuremenfs. design and all other fechnical information (excepl for Customer 
supplied information such as eledion information) associaled with the bellols to be used 
with h e  ESLS Equipment. Cuslomer has the right b use the alorernenlioned items to 
the extenl specified in Vlis Agreement. ESaS also owns all patents, IrademaAs. 
copyrights, bade names and other proprietary or intellectual property in, or used in 
connection with, the aforenienlioned items. The alorernentioned items also contain 
confidential and proprietary trade seaets of ESBS thal are protected by law and are of 
substantial value fo ESBS. 

b. Cuslomer shall not cause or pennil the adaptation, mnversion. reverse 
engineering, disassembty or decompilalion of any of the ES&S Equipmenf or ESRS 
Sortware. 

c. Cuslorner shall keep the ESBS Software and related Documentatton free 
and dear of all claims, liens and encumbrances and shall maintain all mpyrighl, 
trademark, patent or olher inlelledual or proprietary rights no(ices that are sel forth on 
the ESaS Equipmenl. Ihe ESaS Software. the Documentation, b-aining rnatetials and 
ballots that are provided, and all permitted copies of the foreyoing. 

3.7 Indemnification Customer shall indemnity and hoU harn~less ES8S from and 
against any and all Adverse Consequences arising out of or relabng to the follow~ny 

a. Any Third Party Infringement Claim resulling from (i) Customer's tailure to 
timely or propedy install and use any Update provided to it by ES&S (ii) (he use of any 
ES&S Equipmenl or ESBS Sofhvare in combinetion v ~ t h  olher equiprnml, hadware or 
software no1 meeting E S S '  specfications for use with such ESBS Equipment or ESLS 
Soffware; or (iii) Cuslomer's rnodificatton or alteration o l  any ilern d ESBS Equipmenl or 
ESLS Sohare withoul the prior wvrillen consenl of ESRS; 

b. Any claims by Third Parties arising oul of or  elating to the use or misuse 
by Customer, i(s employees and any other persons under its authority or control 
('Customer's Representatives') o l  any Third Party Items; 

c Personal injury (indudlng dealh) or property damage that is caused by 
any negligent or willful act. error or omission of one or more of Customer's 
Representatives; and 

d. Customer's election no\ to receive, or lo lenninate. ESLS Hardware 
Mainlenance Services or ESaS Software Maintenance and Supporl. 

ESLS shall noWy Cwlomer immediaiely if il becornas avmre of any claim for which it rnay be 
entitled to indemnncation under this Section 3.7, and hereby gives Customer full and complete 
authorily, and shall provide such informavon and assistance as is necessary (at Customer's 
expense with respect to reasonable out-of-pocket casts), to enable Customer to defend, 
compminise or settle any such claim. 

3.8 Excusable Nonnertormance. Except for obigations to make payments 
hereunder. if eilher party is delayed or prevented from perfom~lng its obliyalions under this 
Agreement as a resun 01 any cause beyond its reasonable conlrol. including a d s  of God, fire, 



riots. acts of war. terrorism or insumctlon, labor disputes. transportation delays, governmental 
regulations and ulilify or wmmunication interruptions, the delay shall be excused during the 
con6nuance of, and to the extent of. such cause, and the period of performance shell be 
exlended to the extenl necessary la allovf performance after the cause of delay has been 
removed. ES&S agrees lo work with Customer. at Customer's ~equesl. to develop mutually 
agreeable alternatives in order to minimize the negaiive impacl of any such delay. 

3.9 Term: Termination. This Agreement shall be effedire on the Effective Date. 
The parties acknovrledge and agree thal certain of the Exhibits contain separate termination 
provisions, and that the termination of any Exhibil shall not oonslitute a termination of any other 
Exhibil or of Ihe Agreement as a whole. This Agreement may be terminated, in writing. at any 
time by either party if the other party breaches any material provision hereof and does not cure 
such breach within thirty (30) days afler it receives lwttlen notification thereof from Ihe non- 
breaching party. 

3.10 Assisnment. Except in the case of a sale. transfer or assignmenl of all or 
substantially all of the assets of ESBS to a suuzssor who has asserted its intenl to continue the 
business of ESLS, neither party may assign or bansfer this Agreement or assign, subcontrad or 
delegate any of its rights, duties or obligations hereunder vrithout the prior written consent of h e  
other pgrty hereto, such consent not to be unreasonably withheld or wndibned, nor unduly 
belayed. ES8S may assign its right to receive payments under this Agreement to such bird 
parly(ies) as ES&S may desire ivithoul Uie prior consent of Customer, provided that ESBS 
provides rvrillen notice (including evidence of such assignment) to Customer thirty (30) days in 
advance of any payment(s) so assigned. 

3.11 Notice. Any notice or other communication required or permitted heeunder 
shall be in vrriting, and will be deemed given vrhen (a) delivered personally, (b) senf by 
confirmed fax, (c) sent by commercial overntghl co~rrier (with wrllten verification of receipt) or (d) 
sent by registered or cerlilied mail. return receipt requested. postage prepaid, when the return 
receipt is received. All communicalions shall be sent to the attention of the p e w n s  listed on 
h e  signature page to lhis Agreement and a1 the addresses or fax numbers set totlh on such 
signeture page unless other names, addresses or fax numbers are provided by eifher or both 
parties in aocorrfance herewilt. 

3.12 Disputes. 

a. Pannent of Undisnuted Amounfs. In the event of a dispute befvieea 
(he parties regarding (1) a product or service for vdhld~ paynienl has not ye1 been made 
to ESRS, (2) the atnounl due ESBS for any produd or s e ~ k e ,  or (3) the due date of any 
paymenl, Customer shall nevertheless pay to ES8S when due all undisputed amounts. 
Such payment shall not constitute a walver by Customer or ES&S of any o l  its rights and 
remedies against h e  other party. 

b. Remedies for Past Due Undis~uted Pavments. If any undisputed 
payrnenl to ESBS is pasf due more than thirty (30) days, ESBS may suspend 
performance under h is  Agreemenl until such amount is paid. IT Customer's peymenl is 
past due for more than sixty (60) days and is undisputed, ESBS may declare the total 
arnounl remaining due under lhis Agreement to be imrnediafely due and payable. enter 
the premises where the ES&S Equipment and Third Party Items are located and remove 
them. 



3.13 OLher. ES&S is providing Equipmen1 Software end s e ~ c e s  to Customer as an 
independent contractor. and shall not be deemed to be a "slate actor' for purposes of 42 U.S.C. 
5 1983. ESBS may engage subwnlradon to provide cerlain of the Equipmenl. Software or 
servim, bul shall remain fully responsible for such pefiomance. The provisions o( Article 2 
and Sections 3.2(c). 3.43.9, 3.11 and 3.12(b) of these General Terns shall survive the 
termination of this Agreement to the extent applicable. 

[END OF GENERAL TERMS] 



EXHIBIT A 
PRICING SUMMARY 

Sale Sumrnarv: J 
Dascriptlon 
ESRS Equipment 
ESRS S a h m e  License Fees 
Third Pariy llems 
U d b n  Support Services 
Shipping and Handling 
Discount 

Total Nef Sale 
Terms h Conditions: 

Note I: Any applicable slab and local taxes ale no1 included, and ale the respmsibilny af Customer. See 
Section 3.5. The cosl of Shipping and Handling is itlduded. Premium or ~ s h  transportation services incurred in 
connec!im with delivezabks included uj he Total Nel Sale are additive and will be billed as incurred. 
Note 2: Pavmenl terrns are as Idlaus: 

(a) $330.147 due 45 days a f  er Ihe earlier af (i) delivery of Model 100 Equipnienl or (ii) Cuslon~ds m i p l  
of HAVA funds. 
(b) $2 19,853 due 45 days sRer the earlier of (i) delivwy d ESBS AutoMARK Equipment or (ii) Cuslaner's 
receipl of HAVA funds. 

Note 3: Services in excess of those sel forth in Exhibii E shall be charged at $1,500 per day. induding expenses. 

Note 4: ESBS anlicipales delivering the Equlpmenl and Software in accordance vfllh S d i o n  3-1 as tollwt~j: 
Epuir>menUSoffv,am Estinialed Delivery Dale 
E S S  Equipment July 2005 
ESBS AuloMARK Aner State Cerllication 
ESBS Solhvare July 2.005 
ESBS AlhlS Software Alter Slale Certifmton 

R d e f  to 
Exhibit B 
Exhibit C 
Exhibil D 
Exhibil E 
Note 1 

Amount 
5488.727 
$32500 

34,970 
$3 1.750 

52.375 
(910,322) 
SS50,OW 



EXHIBIT B 
E M S  EQUIPMENT DESCRIPTION AND PRICING 



EXHIBIT C 
ES&S SOFWARE DESCRIPTION AND PRICING 

Note 1: ESBS Filrnvrare versions may change behueen execution oi (he Agreement and first election 
usage due to ongoing wrtification o l  Updates. 

Note 2: ESBS Firrnvmte license fee induded in the total cosl of the ESBS Equipment 



EXHIBIT D 
THIRD PARTY ITEMS 

Note 1: 
The configuration and specilication of Third Party Items as per this Exhibit D are subject lo 
change by ESBS andlor Ihe manufacturer. Should the actual configuration and specifications 
differ horn those sel forth herein. ES&S agrees to provide, and Customer agrees to accept, 
Third Party llems that are comparable to (hose described above. 

DESCRIPTION 
OmniOrive ( tor readidburning PCMCIAs ) 

PRINTERS: 
Okidata C9300-DXN 30 PPM Laser Ballot P~inter and Cabk 
Ballot Registtation Guide (lf6034) 

TOTAL THIRD PARTY ITEMS: 

PTY 
1 

1 
1 

M.970 



EXHIBIT E 
ELECTION SUPPORT SERVICES 

1. m. The s e ~ o e s  described herein shall be provided for the following elections 
(the 'f lections"): 

August 2005 Special 1 
2. S e ~ i c e s .  The election support servioes to be provided by ESBS, a description of 

such s e ~ i c e s  and total fees are described below. Customer acknowledges that ESBS' fees for 
election support services are based on the descriptions listed in Ihe bble below. and that a 
chnge in the descriptions may require ESBS to change the fees charged lo Customer. For 
purposes of ES&S' provision of Eledion Suppod Services undw this Agreement. a 'Sewice 
Day* shall mean the performance of any agreed upon Election Support Services on or off of 
Customer's facilities, as applicable, by one (I) ESES employee. mnlractor or agent on any one 
(1) calendar day or porlion thereof. By way of example. 'ten Semiae Days' muld be used by 
Customer through the provision of Election Support Services by one (1) ESBS employee, 
contractor or agent on each of ten (10) different calendar days. hvo (2) ESBS employees, 
contractors or agenis on each of five (5) differenl calendar days, or ten (10) ES&S employees. 
conlractors or agents on one (1) calendar day. 

inchding intermedible ails in relafional 

lnining - ESBS 
AutoMARK 

I 

dalabese adrninislraliai) 
EShS will provide c b s s ~ y l ~  t~ainng mllh 
hands-on p ~ a t i m  with the ESBS AutoMARK 
syolem. General operelions a d  general 
maintenance pncadures will be c m ~ e d .  
Course piicipanl manuak are included. C k s  
size lirnited to 20. 

ESeS 0 . ~ . ( m  

J 



RolelFunclion 

Training -Model 
to0 Scanner 

Tnining - Pall 
Wakoc Train - 
Thm-Trainer 

Election Day 
Supporl 

L 

[END OF EXHIBIT E] 

Primary 
Rwponrlbilily 

ESBS 

ESeS 

RdalFunction 

Imtallstlon - 
ESBS 
AutorrlARK 

1npt.llation - 
Pmcincl 
Scanner 

Additional 

Bill Rate 
SI.500.00 

S1.500.00 

sl.500.00 

Area of Woh or Do~ripb'on 

E S S  will provide c l a s s n ~ ~ ~ b  trainby wilh 
ha&-on pfailoe usirrglhe lnodel100 Scanner. 
General operdons. Wulation plocedures. 
backups and g e m 1  ms\nlenance pmwdules 
am mered.  Clsrs sue ir limned lo 20. 
ESLS eyrees to wn~Ju.t Pdl Ylaker'Train the 
Tralnaf classes. Ciars size is l~rniled lo 20. 
I h u a l s  ale p r w W  (up to 20), and a m6-r 
templbk lor duplc;llionfw Poll Wake= i s  
inclrded. 
ESBS will pmvide harthrare and softwars 
acwmulatnn a~sisWnoe on Election bymighl 
GI each conlraded eWon.  
Total Election Supporf Service Days: 22 
Total Fees: S24,ZOD 

Atea of W q k  a Descnpfim 

ESBS %ill inspect the AublWRK V o b ~  Asssf 
Terminel at the Cuslomera delivery localion to 
make sule it is operating pmperiy and is H i l M  
$pecifraPions br marking e l d o n  day helots. 
ESBS v~ill inpped the Ilodel 100 Ptecincl 
kannc-r at Ihe Cud- delivery localion b3 
mehe sure il is operating prcperty and is rrilhin 
spzd(icetions tor bbulating e M o n  day Wfob. 
T o h l  Insfallation F e e s :  57,550 

Pr imry  
Responelbility 

fS8S 

ESLS 

EShS 



EXHIBIT F 
MAINTENANCE SERVICES 

(POST-WARRANTY PERIOD) 

ARTICLE I 
GENERAL 

1. Term: Termination. This Exhibl F shall be in etfecl from (he date on which the 
Warranty Period expires until the first anniversary thereof (the 'Hardviam Maintenance Term'). 
The Hardware Mainfenance Term shall aulomatically renew for an unlimited number of 
successive one year periods until this Exhibit F is terminated by the first to occur of (a) 
Cusfomer's election fo terminate it at any time, notice of which election shall be given to EStS  
at least sixty (60) days prior to the termination date, (b) the date that is 30 days after either party 
notifies Lhe other that the other has materially breached this Exhibit F, and the breaching party 
fails to cure such breach viithin such 3@day period, or (c) the d a b  that is thirty (30) days. afler 
Customer fails to pay any amount due ESBS under Ulis Exhibit F. The terminalion 01 Vlis 
Exhibit F shall not relieve Customer of its liabilily lo pay any amounts due ESBS hereunder. 

2. m. In consideration for ESBS' agreement to provide Hardrvare Maintenance 
Services and Sothvare Mainlenance and Suppori under this ExhtbU F, Cwlomer shall pay to 
ES&S the Hardware Maintenance and SoIhrmre Maintenan- Fees set forth on Schedule F1 for 
the inilial Term and each mnevial period. The Hardviare Maintenance and Software 
Maintenance Fees for the initial Term are due on the date 01 the expiraton of Vle Warranty 
Period. EStS may increase (he Hardware Maintenance and Sohare  Maintenance Fees for a 
renevral period by not rnore than 5% of the amol~nt of the rnosl recent Fees paid by Customer. 
The Hardware Maintenanm and Sohare  Maintenance Fees for any renewal period shall be 
due and payable no later than 30 days prior to the beginning of such reneviat period. The 
Software Maintenanoe Fee shall be wmprised 01 (i) a fee for the Sohare  Maintenance and 
Supper( provided for the ESBS Firmware, and (ii) a fee lor lhe SoRvrare Maintenance and 
Support provided for all other ES&S Sothvare, and shell be in addition fo any tees or charges 
separately leferred to in any Sec(ion of thls Exhibit F or the breernent. K Customer elects to 
receive Sofhvare Mainlenance and Support for an Add-On or Nevr Pmduct during the Term or 
any renewal thereof, ESBS will charge an incremental Sofhvare Mainlenance Fee for such 
services. 

ARTICLE II 
HARDWARE 

1. Maintenance S e ~ l o e s .  The Hardvare Mainlenance Services lo be provided to 
Customer under Ulis Exhibit F tor the ESBS Equipment listed on Schedule F1 ((he "Products') 
shall be subject to the following terms and conditions: 

a. Inspection. If Customer has elected nof to receive Hardware 
Mainlenance Services under this Exhibil F for a period of twelve (12) rnonlhs or more, 
ESLS may require Cuslomr to allow il lo inspecl the Products before il provides any 
Hardware Mainlenance Services. The pulpose of s u d ~  inspeclion shall be lo detennine 
whether or not Ihe Ploducts are fit for the ordinary purposes lor which they are to be 
used. normal wear and tear excepted ('Normal Working Condition'). Ttie cost 01 such 
inspection vrill be at Ihe current pl~blished ESBS rate plus ESBS' Out-of-Pocket 
Expenses. and shall be due from Cuslomer vrilhin 30 deys 01 ils receipt of ESLS invoice 
therefore. If any of the Products is not in Normal Working Condilion. ESBS. al the opbon 



of Customer. (i) shall provide such repairs and replacements as ESBS deems 
reasonable and necessary b restore such Product(s) lo Norma! Working Condition, at 
Customer's expanse with respect to the cost o l  any parts used in s i ~ h  repalrs or 
replacements, or (ii) shall not provide any Hardware Maintenance Servioes with respect 
to such Produd(s). For purposes of this Exhibit F. 'Out-0f-Pocket Expenses' shall 
mean all travel, meal and lodging expenses incurred by ESIS employees or authorized 
representativss C'ESLS Representatives') who are required to bavel lo  Customel's 
Designated Location to provide services. Cudornets "Designated Location" shall mean 
Customer's orvned or leased facilily at which Customer desires ESBS lo perform lhe 
Hardware Maintenance Services. Cusbmefs Dasignafed Location is specifid on 
Schedule F1. 

b+ RouUne Maintenance Services. An ESBS Representative shall provide 
such services as may be necessary (D keep the Products in Normal Working Condition 
("Routine Maintenance Servicesn) once each tv,elve (12) months during (he Hardvmre 
Maintenance Term or any renewal Uiereof. Cuslomer may request that Routine 
Maintenan- Services be performed more than on- during any such 12-monh period. 
Any such request shall be made a1 least sixty (60) days before h e  Rouline Maintenance 
Services are desired. The per-unit fee for such additional Routine Mainlenance Services 
is set forth on Schedule F1 and shall be due within thirty (30)days after invoice. Routine 
Maintenance Services shall include cleaning, lubrication end calibration sem.c%s. A1 the 
request of Customer. ESBS shall provide a raasonably detailed record of all Routine 
Maintenance Services pelformed with respect to one or niore Producls. The Routine 
Maintenance Services will be provided eiUler at Customer's Designated Location or at 
an ES&S-destgnated depot facility ('Depor), as elected by Customer on Schedule F1. 
Customer shall pay all costs associated wiUi shipping Produeus) to a Depol, including 
insurance. 

c. Remedial Maintenance Services. 

i. Defects Under Normal Use and Service. If a defect or 
malfunction occurs in any Product while it is under normal use and service, 
Customer shall promptly notify ESRS, and ESBS shall use reasonable efforls b 
reslore the Product to Normal Working Condilion as soon as practicable. The 
services provided by ESBS pursuant to Ulis Subsection l(c)(i) are referred to 
herein as "Remedial Maintenance Services". ES&S shall provide the Remedial 
Maintenance Services at its Depot; prouided. however. that if Remedial 
Maintenance Services are required for ten (10) or more Products at any given 
time. Customer may elect to have them provided at its Designated Location; 
provided. further. ha1 all Remedial Maintenance Services provided for cenltal 
count equipment shall be provided at Cusfomer's Designated Location. 
Customer acknovhdges that Froduct(s) identified on Schedule F1 as 'depol 
repair only' may only be repaired at a Depol. 

ii. Defects Due to Customer Actions or Omissions. Ha defect or 
maKunclion occurs in any Product as a resull of (1) repairs, changes. 
modifications or alleralions not aulhorized or approved by ESBS. (2) accidenl. 
theft, vandalism, negled, abuse or use hat  is no1 in accordance v/Ah instructions 
or specificaUons furnished by ESBS or (3) causes beyond the reasonable control 
of ESbS or Customer, including acts of God, lire. riots. acts of vmr. terroris~n or 
insuneclion. labor disputes, transporlation delays. governmental regulations. and 



utilily or communication interruptions, or if Customer does not notiiy ESBS wilhin 
24 hours alter il knows of Ihe defecl or malfunction or is othelwise no1 \n 
compliance wiUi its obligalions hereunder. Customer shall pay ESLS for the 
Remedtal Maintenance S e ~ c a s  af ESLS' then-wrrenl rates, as hell as for the 
cast of all parts used in connection with such Remedial Maintenance S e r v i ~ s .  

iii. Timins. The date@) on which any Remedial Maintenance 
Serv~oes shall be prov~ded shall be mutually agreed upon by ESBS and 
Customer. I f  Customer requires ESBS to provide "emergency' Remedial 
Maintenance Services (rvhich shall be defined as Remedial Maintenance 
Servtces that a m  provided wilhin 48 hours after Customer nolifies ESBS of the 
need therefor), and such emwgency Remedial Maintenance Serv~ces are not 
needed as a result of an action, enor or omission by ESBS. Customer shall pay a 
surcharge. as set forth on Schedule F1. 

iv. Loaner Unil. At Cuslomer's request, ESBS shall use reasonable 
efforts to promptly make available to Customer a product that is the same as, or 
substantjally similar to. the Product for vrhich Remed~al Maintenance Services 
are being performed (a "Loaner Unir). If the Remedial Maintenance Services 
are being pertormed pursuant to Subsection 2(c](ll) above. Customer shall pay 
ESBS for the use of the Laaner Unn at ESBS' hen-cunent rates including the 
oost of shipping. 

d. Exclusions. ESBS has no obligation under this Exhibil F to (i) assume 
the obligations under any existing or expired warranty for a Third Party Ilem: (ii) repair or 
replace Product components that are consumed in the normal course of operaling the 
Product. induding printer ribbons, paper rolls, batteries, removable memory packs. 
cancellation stamps, ink pads or red slripe pens. or (iii) repair any Producl f r m  which 
the serial number has been removed or altered. In  addition, ESBS may, at any tinla in 
ik discretion. determine (hat any Product is no longer fK for Hardware Maintenance 
Servlces because il is in such poor mndithn thal it cannot praclically be restored to 
Norrnal Working Condition. or cannol be restored to Normal Working Condibn at an 
expense that is less than (he lhen-current value o l  the Produd. If such a determination 
is made. ES&S shall no longer be required to provide Hardware Maintenance Sewices 
for such ProducC ES&S shall also refund to Customer an amount equal lo (1) lhat 
portion of the mosl recent fee paid for Hardware Maintenance Services lhet is 
altribulable to such Product. multiplied by (2) a fraction. Uie numerator of which is Ihe 
remaining number o l  days in the Hardurnre Maintenance Term or renwral period for 
which such fee was paid and lhe denonilnator of which is the total number of days in  
such Hardware Maintenance Term. 

e. Sole Provider: Access. Cus(orner shall not permit any individual other 
than an ESBS Representative to provide maintenanoe or repairs wilh respect to the 
Produds for so long as a Hardware Maintenance Term is in enecl. Customer shall 
provide ESBS Represenlalives wilh all information necessary to enable them lo provide 
Harctvrare Maintenance Services. Custorner shall likewise provide full access to the 
Produds and adeqlwte vmrking space for all Hardware Mainlenance S~NIC~S 
performed el its Designaled Location. induding sufficient heat. lights. venlilaSon. eleclric 
cunent and outlets. 



f. Storaue. When not in use. Custonier shall properly store the Ptoducls in 
accordance vrilh the storage requirements established In the Docurnental~on. 

ARTICLE Ill 
SOFTWARE 

1. Services Provided. ESBS shall provide maintenancs and support services for 
h e  ESBS Software rSoftware Mainfenance and Support'), to enable if to perform in 
accordance wilh its Documentation in all material respects. and to cure any defect in material or 
workmanship. 

2. Uvdates. During the Sofhrrare Maintenance Term and any renewals thereof, 
ESLS shall continue to provide updabs in accordance with any update schedule determined by 
ES&S. 

3. Reinstatement of Software Maintenance end S U D D ~ .  H the Software 
Mainlenance Term or any renewal (hereof expires without being renev~d. Customer may 
thereafter resume receiving Sonware Maintenance and Support upon (a) notification to ESBS. 
(b) paynianl of all fees which would have been due to ESBS had Vle Software Maintenance 
Term no1 expired, and (c) the granting to ES&S of access lo the ESBS Sobyare. so that ESBS 
may anatyze il and perfom) such maintenance as may be necessary before resuming Ihe 
Software Maintenance and Support 

4. Conditions. ESBS shall provide Software Maintenance and Supporl for any 
ileni of ES&S Software i f  such iten) requires such services as a result of (a) repairs. changes, 
mcdifications or alterations not authorized or approved by ESBS, (b) accidenl. theft. vandalism. 
negleci, abuse or use that is not in accordance vrilh inslructions or spedtications furnished by 
ESBS, (c) causes beyond the reasonable wnlrol of ESBS or Customer, including acts of God, 
tire, riots, acts of war. terrorism or insurrection, labor disputes, fransportation delays. 
governniental regulations and ulifily or communication intermptions. (d) Customer's failure to 
timeb and prope* install and use the most reoent Update. or the second most recent Update. 
provided to it by ESBS. (8) Custornefs failure to notify ES&S vrilhin 24 hours affer Customer 
knows of (he need tor such services. or (f) I Customer is olherwise no1 in compIiance vrith ils 
obligations under this Agreemen\. However, sudl Sohrare Maintenanoe and Supporl shall not 
be provided at the S o b a r e  Maintenance Fees outlined in Section 5(b), but shall be provided at 
the fees to be agreed upon by Ihe parties i f  and when the need for such SoMvare Maintenance 
and Supporl arises. 

5 .  Provrlefaw Rinhts. ES&S shall ovrn He  entire right, title and interest in and lo 
all corrections, pragrams. Intormation and work pmdud conceived. cfaaled or developed. alone 
or wilh Customer or others, as a resull of or related to the performance of this Exhibit F. 
including all proprietary rights lherein or based thereon. Subjed to the payment of all Software 
Mainlenance Fees. ESBS hereby grants l o  Customer a nonexclusbe license lo use hat portion 
of such corrections, programs, information and work praducl thal ESPlS acfually delivers to 
Customer pursuant to this Exhibit F. All licensed ilerns shall be deemed to be ESBS Software 
for purposes of this Agreement. Except and to (he extent expressly provided herein, ESBS 
does not grant to Custorner any right, license, or other proprietary right, express or implied, in or 
to any conections, programs, inforrnation. or work producl coveled by this Agreemenl. 



Schedule F1 

DESCRIPTION OF PRODUCTS 

HARDWARE 

Per-Unit Fees if Customer requests more than one Routine Maintenance visit in  a 12- 
month period, Customer shall pay 90% of the then c u m n t  maintenance fee per un i t  

Quantity 

50 

Surcharge for Emergency Remedial Maintenance Services: 150% of the then current 
maintenance fee par unit. 

Customer's Designated LocaUon: Sioux City, laws 

Cuslomer's Designated LocaUon 

Depol 

Initial 
Maintenance Fee 

I n  Total 

I 
Model I00 Scanner 

\ 
3195 

45 ESBS AutoMARK Voter Assist Terminal $280 
I 

Descriplon (Note: -' indicates Depot 
Repair Only Products) 

Per Unit Surcharge for performance of Routine Mainfenance visit at more than one 
Customer Designated Location: $25.00 per unit for all units located at second or mom 
locations. 

$9.750 

$1 2.600 

Initial 
Maintenance Fee 

Per Unit 

P 

the Initial Hardvram Maintenance Terrn 

Year 

2006 

Fee I S B S  
Finnware 

$2.850 

F i n f  Month 
Applicable 

August 

Fee- All Other ESLS 
S o h a r e  
$5,850 


