
RESOLUTION

11ovedby __ Seconded by ....:;&u«:;;...;·==:...-__

that the following Resoluticn be adopted:

WHEREAS, in thel'.n of 1997, the Cenera1 Services Department issued UPs for new votor

equipment and a voter registration system following a presentation by the County Auditor to the Board

ofSupen1sors at a Wednesday Board Staffmeeting on September 24, 1997, and

WHEREAS, the twu proposal' that were received in response to the RFPs have been reviewed and

researched over the past se"erai months by the Polk County Election Offic., and

WHEREAS, the prcposal submitted by Election Systems and Software appears to correspond most

closely to the needs of the Coun\)', and

WfoIEREAS, the Co ~nty Auditor in conjunction with the Coun\)' Attorney's Office has negotiated a

proposed contract with Election Systems and Software.

NOW, THEREFORE, BE IT RESOLVED that the Board of Supervisors hereby approves the proposed

contract Vfith Election SystL~S and Software for the purchase of new voter equipment and voter

registration software in the total amount of$l,426,176 to be pald as prescribed by the contract on

file in the Auditor's Office,

BE IT FURTHER F:ESOLVED that the Chairperson ofthe Board is hereby authorized to sigu the

contract and related agreoments on bchalfofthe County.

Polk County Board of Supervisors

(

Submitted by:

ti13iIPcr,on

<YY]~Il ct{ t::e.t",--_
MJcllael A. Mauro
County Auditor

,- ',' .'
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CONTRACT FOR PURCHASE OF GOODS AND SERVICES
DRAFT - 12-8-98

I. Parties. The parties to this contract are Polk County Board of Supervisors, III Court
Avenue, Des Moines, lA, 50312, ("County") and Election Systems & Software, a Delaware
Corporation, 11208 John Galt Boulevard, Omaha, Nebraska, 68317 ("Vendor").

2. Description of Contract Performance.

(a) Vendor has responded to a request for proposals for a precinct count optical scan
system for the Polk County Election Office. The request for proposals, clarifications thereto,
Vendor's response and relevant supporting literature submitted by Vendor are attached hereto,
marked Appendix A, and incorporated herein by reference. Vendor agrees to deliver the Optech
JII-P Eagle Syst1em and all other goods and services as set forth in Appendix A, in the manner
and according to the terms described by the parties therein, unless expressly modified in
accordance with paragraph 3. References in Appendix A to "Business Records Corporation" or
"BRC" shall be ILlIlderstood to refer to Vendor.

(b) Vendor has also responded to a request for proposals for an election management
system for the Polk County Election Office. The request for proposals, clarifications thereto,
Vendor's response and relevant supporting literature submitted by Vendor are attached hereto,
marked Appendix A-I, and incorporated herein by reference. Vendor agrees to deliver the
election management system and all other goods and services as set forth in Appendix A-I, in the
manner and according to the terms described by the parties therein, unless expressly modified in
accordance with paragraph 3. References in Appendix A-I to "Business Records Corporation" or
"BRe" shall be understood to refer to Vendor. •

(c) The precinct count optical scan system and election management system shall be
collectively referred to as the "System."

3. Exceptions or Modifications. Exceptions from or modifications to Appendix A are
set forth in Appendix B, and exceptions and modifications to Appendix A-I are set forth in
Appendix B-1. Appendices B and B-1 are attached hereto and incorporated by reference herein.

4. Time for Performance. Vendor will deliver all goods within 30 to sixty days after
this Agreement is signed by County, and will perform all services in within the time as specified
herein.

5. Payment. Vendor will be paid an amount not to exceed $1,426,176.00, plus shipping,
as follows:

a. One-half ($713,088.00) when all equipment, hardware and
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software are delivered; and

b. One-half ($713,088.00) upon acceptance of the System by
County which is defined at the time the September, 1999,
county-wide election is completed without any problems or
malfunctions, and the system works as proposed.

This fee includes all travel and incidental. expenses, including meals and lodging, of employees
or agents of Vendor in performing this contract. Vendor understands that this fcc is the only
compensation, benefit, or payment of any kind that Vendor will receive for the performance of
the duties stipulated herein.

6. RecoL"ds Available. All records of Vendor relating to this contract shall be retained
tor five (5) years following the date of final payment by County. Vendor agrees that the County
or any authorized representative shall have access to and the right to examine, audit, excerpt and
transcribe any directly pertinent books, documents, papers and records of Vendor relating to
orders, invoices or payments under this contract.

7, Contract Modification, Integration and Assignment. Changes to the provisions of
this contract may only be made in writing signed by all parties hereto. This contract integrates
and memorializes all elements of the parties' agreement, and incorporates and supercedes any
previous agreements or negotiations, whether oral or in writing. Vendor agrees there are no
implied contraclls of any nature between the parties. This contract may be assigned only with the
consent of the County, in writing.

8. Default: Remedies of County.

(1) Any of the following events shall constitute cause for the County to declare Vendor in
default of its ob:ligations under this contract:

a. Nonperformance of this contract;

b. A failure of Vendor's work product and services to confonn with any
specifications noted herein;

c. Defects in the services delivered by the Vendor as stipulated in the appendices; or

d. A breach of any term in this contract.

(2) The County shall issue written notice ofdefault providing for a thirty (30) day period
in which Vendor shall have an opportunity to cure, provided that cure is possible and feasible. If,
after opportunity to cure, the default remains, the County may do one or both of the following;
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a. Exercise any remedy provided by law;

b. Terminate Vendor's services, and, upon return of all equipment and software,
re~eive a full refund of all fees previously paid or deposited

(3) Vendor shall not be considered to be in default under this agreement if delivery is
delayed or made Impossible by an act of God, floods, fires, strikes and similar events; but in each
sueh Case, the delay or impossibility must be beyond the control and without the fault or
negligence of Vendor, with County obligated only to reimburse actual expenses properly related
to Vendor's attempt at contract performance.

9. Default: Remedies of Vendor. Should Vendor consider the County to bc in default
of its obligations under this contract, Vendor shall issuc a written notice of default providing
therein for a fifteen (15) day period in which the County shall have an opportunity to CurC,
provided that cure is possible and feasible. If, after opportunity to cure, the default remains,
Vendor may exe::cise any remedies provided by law.

10. Source Code. Vendor agrees to establish an escrow account acceptable to the
County for copies of the source code tape and documentation for all software used by the Vendor
pursuant to this eontract, if any, and to which the County will not be given direct access. Vendor
must promptly deposit in such escrow account all existing, revised and modified releases of the
source code tapes and documentation through the term ofthis contract, and any subsequent
maintenance agr'eements. This does not apply to any custom software, the source code for which
the Vendor must deliver to the County with the custOm software.

The escrow agcnt will deliver to the County the contents of the escrow account in the
event any ofthe following occurs:

a. The Vendor ceases to function as a going concern, becomes
insolvent under the bankIuptcy laws, makes a general assignment
for the benefit of creditors under any insolvency law, files a
petition in bankruptcy or a petition of reorganization or
aJTangement under bankruptcy laws, or such petition is filed
a:~ainst Vendor and is not dismissed within thirty (30) ealendar
days.

b. Vcndor or its successors or assigns defaults in the performance of this contract, or
any software license agreements or maintenance agreements with the County.

11. Pcrjlormnnce and Acceptance. Acceptance by the County is dependant on the
following standard of performance: completion of the first county-wide election without any
problems or mallfunctions, and the System works as proposed.
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APPENDIXB

Modifications to the Response to Polk County Request for Proposals (RFP No.052-9798),
"Precint Count Optical Scan System" Submitted by Election Systems lind Software

Section 2.12.1: On third line after words "United States patent," insert the following: "or
copyright, or th~ trademark, trade secret, or unfair competition rights of a third party"

Section 4.1.3: The dates to be inserted in Vendor's proposed implementation plan must be
acceptable to both parties.

Section 5.1.1: ES&S agrees that the acceptance date is defined in the Request for Proposals and
in the Contract ':0 Purchase Goods and Services. It is not the time when all equipment, hardware
and software arll~ received by the County.

Section 5.1.5.4; Change this language to state: "Provision of software upgrades at no additional
cost as long as the Software License Agreement remains in effect."

Pricing Section:

Page 1: Maintenance \Varranty: The Maintenance Warranty extends to one year after
acceptance by the County. Strike sentence stating "No other warranty is express or
implied,"

Page I: Hardware Maintenance Agreement: Change date from 12/31/98 to "one year
after acceptance by the County."

Page 2: Change date from "1-1-99" to" one year after acceptance by the County."

Page 5: Change dale at bottom of page: Delete "12/31/98." Insert "one year after
acceptance by the County."

9
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APPENDIX B-1

CLARIFICATIONS AND MODIFICATIONS OF THE "RESPONSE TO THE
POLK COUNTY REQUEST FOR PROPOSAL (RFP) 053-9798 FOR A NEW
ELECTION lVlANAGEMENT SYSTEM" SUBMITTED BY ELECTION
SYSTEMS Al'm SOFTWARE.

The following clarifications and modifications ofthe Response identified above
are hereby agreed to between the Polk County Board of Elections (referred to as the
County) and Election Systems and Software (referred to as ES&S). These clarifications
are incorporated into and are a part ofthe Response.

1. VVherever in the Response to a requirement the tenns "capable", "able", or
"support" appear, in any oftheir derivations, the tenn shall be interpreted to
mean that the system will immediately perfonn that particular function
described in the requirement without further outlays or modifications by the
County.

2. In the Response to requirement 5.9, the tenn "major election cycles" means
the time period from May 1 to November 30 of even numbered years. In
the second paragraph of that Response, the tenn "four hours" is modified to
"three hours".

3. In the Response to requirement 5.11, the parties agree that the increase in
the cost ofmaintenance agreements past the quoted time period will not
exceed three percent (3%) per year.

4. In the Response to requirement 6.2.3 and 6.14.4 ES&S will provide
certification from a recognized standards testing organization that its
proposed solution is year two thousand compliant. or alternatively, ES&S
will provide on-site testing ofthe system to show compliance with these
two sections of the proposal.

5. In the Response to requirement 6.3.5 it is agreed that ES&S will perfonn all
actions necessary to meet the requirements at the time of installation.

6. In the Response to requirement 6.9.1 it is agreed that ES&S will perfonn all
actions necessary to meet this requirement at the time of installation.

S:\dhlbb<lr\AUDrrOR\IiI~r~liOll Systems &Sot'lware K for \loter rcgistrnllon;wptl
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7. In the Response to requirement 6.10.2 ES&S will perfonn all actions
nl~cessary to meet this requirement at the time of installation.

8. In the Response to requirement 6.14.3, second requirement, ES&S will
perform all actions necessary to meet this requirement at the time of
installation.

9. In the Response to requirement 6.19.1, first and second requirement, ES&S
will provide a system which produces all reports requested by the County.

, S:\dhibbar\AUDITOR\Elenion Sysll;J11:i &Softwarc K for vot;f fl;!gi,mtalioo.wpd
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APPENDIXC

WARRANTY:

This Opetch lll-P Eagle equipment and software, and the election management system.
("System") carries a one year warranty, which begins upon acceptance of the System by the Polk
County Board of Elections, as set forth in the Contract to Purchase Goods and Services.

Elections Systems & Software (ES&S) warrants this System including all hardware,
software, labor and services, to be free from defects in material and workmanship for the above
agreed upon period. ES&S warrants the System for merchantability as judged by the Polk
County Board of Elections, and fitness for the particular purpose described in the proposal, and
ES&S warrants lhis system for title. ES&S agrees to correct any defect which may develop
during proper and normal usage during the term of the warranty. ES&S reserves the right to
repair or replace defective parts and software as ES&S deems appropriate. Repair or
replacement parts shall be warranted only for the unexpired term of the original warranty.

If authorized in writing to do so, the County shall ship the defective component to ES&S
or to a place designated by ES&S by prepaid freight. ES&S will return the component by
prepaid land transportation.

ES&S further warrants that all equipment and accessories to be furnished are new, the
latest model in current production, and are made of excellent quality, workmanship and mijterial.
In addition, ES&S warrants an equipment, hardware, software, labor and services to keep the
System in proper working order for One year from the date of acceptance.

EXCLUSIONS FROM WARRANTY;

The foregoing warranty does not extend to any item of equipment which ES&S
determines has been subjected to misuse, neglect, accident, vandalism, abuse, improper
installation, improper storage or use not in accordance with instructions furnished by ES&S.

Neither dus warranty nor any other warranty, express or implied, shall extend beyond the
warranty period. No responsibility is assumed for any incidental or consequential damages.

The war.:anty does not extend to or apply to any equipment which has been repaired or
altered at any place other than the appropriate factory designated by ES&S or by persons not
expressly approved by ES&S, or to any equipment from which the serial numbers on file with
ES&S have bee:l removed, defaced or changed.
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WARRANTY SERVICE:

Please contact ES&S, Warranty Supervisor, 601 28th Ave. South, Waite Park, Minnesota,
56387.
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APPENDIX D
E~ECTION SYSTEMS & SOF1WAR'

60128THAVE'NUESOUTH
WAiTE PARK, MN 56387

32(1-252-9268

L ..:.;H:..;A:..;R;=:D..:.;W:.:..A:.:..R::=E:..:.M:c.:A..:.:1:..:N..:.;TE::;N-=A-=N.;..;C:..:E::..:A:..:.G::;R:..:E::;E::.:M::;c::.:N.::.;T:....- 1

THIS HARDWARE MAINTENANCE AGREEMENT (tha "Agreement") is made and entered in this day of
===-,;--.' 1998, by l5lnd betwa~n EJection Systems & Software. a Delaware corpotation, having a principal place of
bu,iness at 11208 John Galt Boulevard. Omaha, NE 68317-2364 USA ("ES&8"), and Polk County, Iowa having a
prir,lcipaJ place business et 12.0 2nd Avenue. De~ Moin9:&, lA, 50309 (Customet). In consideration of the mlltual covenants
herein cont;::tjned, the parties hereby lSI9ree as follows:

1. Term and Termimltion • This Agreement shall become effedlve with regard to the eomputet equipment, hardware,
peripheral equipment and other products described in Exhibit "A" attached hereto and incorporated herein by reference (the
"Pr,ducts") on expiration of the wa"..nty period (the "Commencement Data"), may be tenminated by the parties (i)
im"adiately upon delivery Of written notice by ES&S of its intenllO tarminate, if Customer aSSigns, delegates or otherwise

transfers, directly or indirectly, in whole or in part, any of Its righls or obligations under this Agreement withoUl ES&S's prior written approval as provided
under Paragraph 9(F), (iI) if eiltler party delivers written notice to the defaulting party that It is In braach of this Agreement, and such breach continues
unremedied for forty-flve (45) d"ys afler delivery of such the notice, or (iii) if e~her party delivers written notice to the other party that an assignment has
been made of lha other party·, business for lhe benefit of its oreditors, or a receiver. trustee in bankruptcy or similar office has beQn appointed to take
charge of the property 01 thQ other party, or the other party Is adjUdged .s b.nkrupt, provldad however, such assignment. appointment or judgment is
not remedied or ravarsed within twenty (20) days of delivery of the notice.

2. IQsQection - ES&S reserveS the right to inspect the Products prior to Commencement of ES&S's obligations, pertaining to the same, under this
Agreement. There is nO charg 9' to customer for services or travel"related expenses under this paragraph. ES&S may in its sole discretion, perform
such adjUstments and repairs ;]!f, it deems reasonable and necessary to place: any of the Products in good working condition.

3. Price .nd pay",ent. In consideration for lhls Agreement. Customer Shall pay ES&S the sumS described below:

A. An amount ('qual to the aggregate of the initial maintenance fees on the Products asset forth in Exhibit "A" payable On the
Commencement Date.

R If CuSlomer sBlects any of the options described on Exhibit "S" as an Additional Service to be perfonned by ES&S under this
Agraement, then Customer shall pay an additional sum equal to the aggregate of the Option Fees desoribed On Exhibit "Co.

C. Tha payment" described in paragraphs 3(A) thrcugh 3(B) shall be invoiced to Customer and due within thirty (30) days oltha date
such inv(;lice: Is c.lelivered. If ES&S has not received Customer's payment by the due date. Customer shall pay interest on such
overdue payment at -the then-currant prime rate.

4. Responsibilities of ES&S:

A. Pursuant to P,,,agraphs 6 and S, ES&S shall maintain the ProdUcts in good worl<ing condition during the Tenm of this Agreement. If
Customer ships l:he Products to and from the maintenance facility designated by ES&S, Customer Shall bear (~ all risk of loss or
damage to the PI'Oducts during such shipments (il) any expense for insurance, and (iii) all costs associated with shipping the PrOducts
both to and IromES&S.

B. If Customer elects to havQ ES&S maintain the Products at Custome~s facilities, Customer shall nolity ES&S, during nonmal
working hOUrs by telephone or in writing of Its request Not withstanding the foregoing, eS&S shall make one (1) on-site preventative
maintenance inspection of the ProdUcts during each twelve (12) month period within the Tenm cf this Agreement, without charge, for
the purposes of imspeetlng and providing routine maintenance of the Products.

C. Except for the parts listed on Exhibit"E" (the "Parts"), and subject to Paragraphs 6 snd 8, eS&S shall supply all parts necessary to
maintain the Products in good working eondilion free of charge during the Tenm of this Agreement The Parts supplied by ES&S shall
be either (I) new standard Parts, or (II) Parts of reasonable quality. These shall be substituted and exchanged for any old Parts, of
which the old parts shall become the property of ES&S.

5. Respon$ibi1iti~s of Customer.

A. Customer sh~,11 provide ES&S with complete access to the PrOdUcts, when and if ES&S perfonms any maintenance se",lces as set
forth in this Agreement.

B. If ally maintenance Is performed by ES&S on lhe Custome(s premises, Customer agrees to prOVide ES&S with adequate working
space including, but not limited to, heat, light, ventilation, electric current and outlets, and adequate storage space, if required, for
spare Parts for tl"e PrOdUCts, the working and storage space shall be (i) within a reasonable distance from the Products, and provided
by Customer at no charge to ES&S.

C. Upon request from ES&S, Customer agrees to record. in re.sonabla detail, the operating infonnation relating to the Products.
These reCOrdS sllall clearly indicate the operating history 01 the Products, including but not limited to any history of mallunctions as
well. .

6. Exc::luded Services - The Services and Products provided herein do not include the repair or replacement of (I) rIbbons or other supplies
damaged as a result of nonmal wear and tear, (iI) Products which have been repaired, altered or transported by persons other thon those expressly
pra-approved In writing by ESB,S, (Iii) Products from which the seri.1 numbers have been removed, defaced or ch.nged, (Iv) Products damaged as a
result of ..:eident, disaster, th'fl, vandalism, neglect, abuse, uSed lor a purpose other than the purpose for which it is designed or used not in
aCCQrdance with instructions fl.lfnished by ES&S, (v) Products which have been subjected to physical, mechanical or electrical design alteration or
any Conversion by persons oth er lhon those expressly pre-approved in writing by ES&S, or (Vi) Products used by .ny person othar than Custome"s
emplOyees Or persons onder ClJstomer's direct superviSion.
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E.LECTION SYSTEMS & SOFn'lARE
601 :lflTH AViNI,IE SOf.lTH
WAITE P,AfUC, MN 56387

3tCl-t52-9268

7, Customer's Remedies .. If ES&S defaults under the Agreement. Customer's sole and exclu~ivl!!l remedy shall be th$ adJustm.4:!:nt, repair or
maintenance of the ProdUcts, not previously excluded from the Maintenance Policy. until the Products are reasonably in good wOrking CQnditlon,
Customer acknowledges that it :'las sole control ovel' the Products, and accordingly, ES&S ~h~ll not be liable to Customer for damages in any wsy
related to or connected with results obtained from or otherwise contributed to by,the Products, If thi5 Agreement is terminated pursuant to Section 1,
Customer shall be entitled to a pro rata refund of any prepaid fees,

a. Misgellaneous:

A.. Force Majeure, .. ES&S or Customer shall be excused from performance hereunder for any period ES&S or Customer is. prevented
from perfonning their (espeelive obligations hereunder in whole, or In part as a result of an act of GOd, war, civil disturbance. CQurt
order, labor dispute or other cauSE! beyond its reasonable control. Additionally, such nonperformance shall not be grounds for
termination or dehult of this Agreemenl

B. Waiver - Any w,liver by either party of any provision of this Agreement must be In writing, and shall not imply subsequent waiver of
that. any other provision or of the non-defaulting parties rights and remedies available at law or in equity.

c. NoticeS - Except as otherwisE! provided herein. any notice, demand or request or other communication required to be given by
either party to thrJ other party pursuant to this Agreement, shall be in writing and mailed by first class. registered or certified mail.
retum reoeipt req uested. or transmitted by hand delivery, telegram or telex. to the appropliate addresses first set forth above, or to
such other add".."s as either party may hereinafter substitute by written notice given in the manner prescribed In this Paragraph 9(D).
Notioe shall be daemed to be given three (3) days after mailed, or at such time as it is actually delivered to the addressee or such
attempted delive~1 is refused by the addressee,

D. Complete Ag"ement - This Agreement is executed pursuant to the terms of a Contract to Purchase GoodS and Services between
the parties executed this same date. This Agreement shall be construed in ac""rdance with that Contrect, and in accordanoe with any
license Agreem<,nts between the parties. This Agreement cannot be modified except by written agreement signed by all parties
hereto.

E. Assignment .. Neither party rnay. without the other party's prior written consent, assign or otherwise transfer this Agreement, or any
of the party's ligh Is or obligations under this Agreement. to a third party. ES&S shall have the light to subcOntract the performance of
all services speon'jed In this Agreement only with the plior written consent of Customer.

F. Goveming La"!!.- THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE
STATE OF lOW)'.

G. lleverability ald R\l!On11ation - (a) If sny provision ofthi. Agreement or the applioatlon thereofto any person or circumstance .hall
be held invalid, illegal or unenforceable and such provision or the application thereof may not be reformed, l.uoh illegality or
unenforcsability shall ,,><lend to that provision solely, and the remaining provi.ions of this Agreement .hall not be in any way impaired
and there shalll:>Il substituted for suoh Invalid, illegal Or unenforceable provision a provision as like in substance as shall be possible
and be legal, valid and enforceable. (b) If any court of ""mpetent jurisdiction .hould hereinafter determine in the course of litigation
that the provisions of this Agreement are unreasonable. then this Agreement shall be ""nstllled to operate as said court Shall
determine to be tl,e maximum reasonable reslraint In the olroumstances, and tha parties agre" to SUbmit such question or questions to
such court In the event of any such determination of unreasonableness for reformation.

H. Headings - The section headings and other captions In this Agreement ara inserted for convenience only, do not form a part of the
Agreement and in no way define, limit, e><lend or desclibe this soope, meaning, oonstruction of effect of the Agreement or any
provision hereof or the intent of the PartieS.

I. Suryjval of Restriction lilnd Representa.tions - Paragraphs 7, Sand 9(A), as well as each representation or warranty made by at'l'f
party hereto Shall surviva the termination of this Agreement.

J. ES&S will ouse to sail the Products covered in this Agreement to new Ouslomers Deoember 31. 1999. However, ES&S shall
continue to servl'l:l> and maintain the Producls in good working condition throughout the usefullif. of the Opteoh III-I" Eagle System,
which is expected to be a rninimum of twelve: years.

K. This AgreemE:,nt Is binding upon the parties, their successors and assigns.

9. Renewals:

A. This agreem<nt may be renewed by Customer annually for as long as Customer continues to use the Opteoh III-P Eagle Election
System p"rchas',d under the Contract to Purchase GOOdS and Services. The ""st will not increase by more than threa percent (3%)
of current markel value of hardware and software covered by this agreement, or by more than three percent (3%) of the previous
year's fee under ':his Agreement, whichever is less.

10. Additional On-liite SupoJl[j;

A. If Customer "eql,.leSi~S on~site services In addition to those set forth in this Agreement .end the Contract to P... rc;;h.asa Goods and
Services, the parties will negotl$lt$ a reasonable fee th~tf!lror at the time such service is requested.

H..m:1waffl Me;nleflllnr;e Ag~rt!el'lt for Ofl//cal Sca:n ti;~ipme:l'lt-Po'k County, IA R~vi=d 1211008 2
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ELECT1OH'$YSTEMS & SOffiVAR,E
601 28TH AVl:iNI,II;: $QI,ITH
WAITE P/l.RK, MN 56367

320-252-9268

Each of the undersigned .tates that he or she has ","efully read the foregoing Ag""em"nt and knows the cont"nts thereof and has signed th. same as
his or het own free act and deed.

Polk County. IA

XBY,' /d~

:::~:; ~r:f~~N
TERM OF CONTRACT: From: To: (,1 Yearl

EXHIBIT "A" - Products-(Egl.lipment, Hardware, Peripherals. etc,)

This Is a ·Part. Only' agreement for the Optech IIII' Eagle Voting machines. See Exhib~ '6' for additional services for the OPlech IVG. SPR's and
Memory Packs.

Type Numbetl' of lJnits Serial Location Maintenance Fee Total
Number(s)

IIIP Eagle'S 2.00 On File Polk County, Iowa $10$.00 Each $21,2.00.00
IVC' 1 On File Polk County, Iowa Included $-

Memory All NIA Polk County, Iowa Included $-
Packs
SPR's 5 On File Polk County, Iowa Included $-

Memory Z On File Polk County, Included $-
Pack Reader Iowa

'See exhibit'S' for Additional Services

Custom"r has chosen the 'Part; Only" maintenance option. Customer will ship parts needing repair or ""placement to ES&S. ES&S will ship the
repalrW or replacement parts t" Gustomer wtthin two weeks. Each party will pay ils own shipping costs. Mean. of .hipping and returning parts will be
at the discretion of Gustomer. Customer shall bear ri.k of 10$$ during shipping to es&s, and ES&S shall bear risk of loss during return .hipping to
Customer.

EXHIBIT "B" - Additional Services
• SUbject to Pa,."graph$ 6 and 8 of this agr••ment, ES&S will provide lull on·slle parts and labor service for th. County's Oplech IVC,
• SUbject to Paragraphs 6 and 8 • full parts and service h~ als:o offered on the Memory Packs and SPR's to be SElNlcQd either on site or at

an ES&S service center.

EXHIBIT "C"-Optlons Fees For Additional Services

EXHIBIT "E"-Parts Not Included

In addttion to the Items listed in Pa",gfllphs 6, the following parts are excluded from this agreement:

• Add on parts or compone"ts that can be construed as an enhancement to the product.

• 3
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EI.l!CTION SYs,."..s & SOI'TWARI1
601 13TH Avt!N/J1l SOUTH

WAiTIl I'AAJ(" MN 6f3.7
310-162·920.

3. DolivelY

A. Mat.riale, form, Tim. - Subject to condillona beyond lis reasonable
conltol, EMS shall d.rlVer two (2) copies of th. LIcensed Proglllms in
machln d.ble object oede .nd reI.ted Support Documentation to
Llcen wilhln lIllrty (30) days aft.r execution by ES&S .nd 1Jeon... of this
~i_... ES&S sh.11 bear th. _t 01 such delivery.

e, Flisk of I.oso - ESili will relieve ~Ie<ln... of responsibilily for all risk or
loss or damage to the I.Ic<lnsed Programs and SuppOrt Documentation
occumng durtng shipment. II the Licensed Programs or SuppOrt
Documentation ar. lost or damaged .ft.r d.livery to th. ~lcen..., ES&S will
replace me I.Ic<lnsed Programs or Support DocumentaUon .t ES&S's then
applicable ch.rges for such replacement

C. Installation and Training.

(1) Aft.r the Install.tion and training to be provided under th. Contract to
Purch... Goods and Services, ESiS will provide add~ional training and
Install.tion if t1lquested by Llc.nsee at ESaS's then applleablo charges for
such training ond Inst.llation,

(2) ~ic.n... shall pr.par. the Designated Sile In such a manner as to
pennI proper installation 01 the I.Ic<lnsod Programs, particularly with "",peel
to electric ptJWer and ambient conditions. Licensee shall be responsible tor
the compaUbilily of tho Design.led Machine wilh th. wcensed Programs,
o"".pt .nd unl... lIle Deslgn.ted Machin. wos >upplled to Ucen... by
ES&S or an .fflllato or subsidiary or Es&S.

D. Modifications and Uodates.

(1) In tho evenl ESiS ma~.. any Updates to th. ue.nsed programs dUring
th. t.rm of this Llcen.., ES&S .grees to provide such Updates to Ucon...,
along wilh the relaled Support Docum.nlation, tree 01 charge.

(2) In the event ESiS m.kes any Enhancements to th. LIcensed Programa
during tho term of fhi. ~leen$O, esas agrees to offer .uch Enhancements to
Ucensee if such offer would not violate any agreetrll~nt with oth~ customers
of ES&S. Additional lic.nse fees lor each such Enhancement will be
negotiated with th. lic.nsee at the Umethe Enh.nc.m.nt is so off.red.

(3) ~ic.n'" agroo. to use the updated lieonsed Programs delivered to
Lieon..e by EMS. If new copies of the Ucensed Programs wilh Updates or
Enhancom.nts are delivenod to we.nsee by ESiS, ~icen... shall r.lum .11
old copi•• 01 the Licensed Proglllms to ES&S within ten (10) days of such
d.livery.

E. Sourc. Code Escrow. ESiS .grees to maintain a current copy oI.th.
source oede of the lic.nsed Programs In _"HI wilh Granite City
Re<:Q,d$lStoraqo Service [GCRSSI durtng the term of this Agreement
Within ten (10) d.ys from the date 01 any new r.I.... of th. Lleensed
Programs to wcen..., ESaS agr... to pia"" .n upd.ted copy 01 the aource
oede wilh GCRSS, B.uk Flaplds, MN. A copy of the seurce oede In 0$Cl<NI

sh.1I be released to Licensee during the t.rm 0' thia Agreement wilhin thirty
(30) days 0' th. eccunrenc. 01 anyone or more of tho following events, W
Ucensee shall requeot a copy and such event shall not be cured wilhln ten
(10) days 01 such request:

APPENDIX E

Software License and S~pport Agreement I

60309 ('Customer").

1. Dennltlons

A. "~ioenud programs" means each computer program li.ted on pago 4
and each copy, updste, or mortification of all or any part of the Licensed
Programs dolivered to or m.d, by the l.ic<m... In .ccord.nc. wilh the
provisions 01 thl$ l.ic<mse.

e, "SuppOrt Docum.ntation" mean••ny diagrams, manuals, Instruction,
and other sImilar materi~I:s, and any copies of any of the foregoing, related to
lIlo LIcensed Programs and d.li",nod to the Ucons.. in accordance wilh tho .
pf'OVislon of this license.

C. "Designated M.chine- m"ons the computer equipm""t controlled by
Licen... or .ny .Ubli@,;\ed or b'ckup equipment designated in writing by lhe
Ucensee and apprOlied in writin!! by ESaS.

D. "Designated Site" m"ns [:h. I"""tion controlled by wc.n... or any
substitUted location designated In wriling by tho Llc.nsee and .pproved In
writing by ES&S.

Ii. "Confk:lentlal Information" means all of the Licen~ Programs and
Support Docum.ntation, excopt.ny part Which:

(1) is or beccmes publicly '~IIi1.bl. through nO act or failure to act of the
LIe...... or agonts of th. ~ic.nr...;

(2) was or 1$ rightfully 1.'mo<l by th. licens.., from a souru. Olh.. th.n
EsaS, before being r...1ved 'rc,m eS&S; or

(3) becomes Independ.ntly a'",~able to the wc.n... as a marter 01 right
from a lhlrd party.

F. "Updates" me'ns those COl_tiOna, changes, and ;mprOlioments Which
ESaS shall marl<et to th. pUblic: from tim. to time to correct d.fici.ncies QI,
or to Improve, the licensed Pro~~rams or their operation and which are made
a part of the LIc.nse Programs I", EMS in futurellcenalng.

G. "'enhancementsH means ar:ldrtiQns to the licensed Programs or their
operation, which extend their capabilities and funotions, and which are
offered to Ucensee for an addlU)nal fee.

2. License: Grant '

A. Se0p" of flights - SUbjeet to the rostriction. set lorth In this lic.ns.,
ES&S h.r.by grant. to License" a perpetual and non.~clusiv. lic.nse to:

(1) Use the U""nsed Programs but only in machine-roadable form on fh.
Design.ted M.chin., and .t Ih. Designated S~e. (lor purposes 01 this
paragraph 2.A, "use" meanslood, ....ut•••tore, or display);

(2) u.. th. Support Doeume,tatlon, but only a$ required to ...rcise the
li""nse granted by 2.A(1): and

(3) have no mor.than (1) bs,ckup copy of th. LIc.nsed Programs, Which
shall be supplied to Llc.nsee !>l,' ES&S.

B. No Modification or M.rging - ~icen_ shall not tranalate, updat. or
modify the Licensed Programs, or merge the Licensed Programs into other
soltware, e~cept aa may be n,.c....ry to incorporate Upd.t•• d.liv.red to
~ic.nsee by ES&S pursuant to Su_tlon 3.E below.

t::-t:
L [

. :~ T~IIS LICENSE, dated this day

Ol==-===-.--c' H198, by and between

ELECTION :~:=o~:~~vIi ~~:Ia :~t;
Omaha, NE 68137-2364 USA iES&S'), and

l!'Wft1lt &SOFTWARE Pelk County, lowoil haYIng a principal pi""" 01
"III~ blJlsinessat 1ZQ 2: Avenue. Des Molnes.IA
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(1) ES&S cea_ doing busi"..s without assigning this Licon... to an
affiliat~ corporation;

(2) ~S&S doclares bankruptcy, seeks pmtoetion under lhe B.nkruptcy Act.
or Is fon>od Into bankruptcy by it. creditors; or

(3) ESaS fail. to dispense the maintenance obligations ...t forth in
SUbsOCtion 3,E of this U""n..,)

4. Price and Payment -In consideration for this License, Ucensee .11 pay
ES&S:

A. Tholnltlellicen... feel. Incl.,ded In tho purch'$$ of the system,

B, Within thirty (30) days aner each annlw""'ry of the aooepta_ of tho
Licensed Programs until termln.tlon of this Licerllie. a subscription roe.
shown on page 4. (the ·Sub""'iption Fee'. which shall OlIIend the term of
this Agreement for an additional 12 months and which III\lIlJe. Woen... to
r_1w Updates as provided In Subsection 3,E. provided that ES&S may
Inc:rease the Sub$(;f\ption Fee b'( giving I.lcen.... at I..... one month written
notice before the due date for 1:'1lyment of tho fee. and Ucen""!' shall then
have the right to lermlnate this Agreement and Its obligation 10 pay the new
subscription fee by gMng ES&S len (10) days written nollce, This
.ubscription fee shall no! exc..,d three perC'lnt (3%) Of the previous year'.
fee,

C, Interest at the highest lawr..! rate Of Interest in effoct at such time and
from time to time thereaner. on any paymen\$ due under this LieeMe If
ES&S shall no! ha... received payment from Uoen_ by the date such
payment I. duo.

D. Annual subscription fees am non-refundable.

5. Iem and Termirijltjon,

A. This UC'lnse shall become effectivo upon execution by ES&S and
Ucen;;ee and shall remain In efloct as long os Ucen.... continues to U$$ the
Licensed Programs. unless tenninated In aceordance with the following:

(1) Immediately upen any .ttempl by Ucen;;ee to assign, delegate.
subll_... or otherwt$$ Irsnsf" this Licen$$. the UceMed Pl'Qgrams, the
Suppert Documenlation. or any Of its right. or obligations under this Uoen..
without ES&S·. _t;

(2) By either party by gMng tho other party written notlco of a breach of thl.
License. and the failure of the notified party to cure such breach within ten
(1 0) days of such notice; or

(3) Immediately upon Ucense'~'s failure to pay when due the License Fee,
tho SUbsCription Fee or any other f.... or payments due under this
Agreem.nt.

Notwithstanding the above, Ven dor shall allow Ucen... to use the Lic.nsed
Program. for. reasonable tim. (not to exceed six months) to .nable
Ucen... can oblaln a substllUl•• system,

S, Upon termination of thIs Lie anH:

(1) Ueen...•• obligations undll~ Subsections 6•.0. and 6.6 .hansuNlve the
termination;

(2) Llelon •• rights under Sodlons 2 and 3 shall Immediately C'la$$; and

(3) L1C'ln shan parfonn ~s ',bllgatlon. under SubsecUon 6.C.

(4) V.ndor shall rofund a pro rota share of any prepaid lI""n... fee.

C. Each party's right to tormlrate as expressed In this Llcen$$ shall be in
addlllon 10 any othor rights provided by law.

6. proloction.

A. Restrictions on Oi$semlnallon.

E.L.BmoIr~ '" SOFTWARIi
'01 2t:rn AVENUE SOlIDI

WAITI! 1"."", liN m'7
3200252·9281

partin Qf the ConfKJentii'1 Information may cause irnmediite and irre~rable

harm to ES&S. LIC'ln... will take all reasonable steps to malnlain the
confidentiality 0' tho ConfidentiallnformaUon.
(2) Tho Ucon... shall not. without ES&S'a priQr, written consent. disci....

provide. or make available any of tho Confidential Information In any form to
any person. except to .mployees or con.ultants of Ueen.... whose """""" Is
necessary to enable the Licen$4l!fi! to exercise its rights under thrs~.

(3) Tho Licon... shall require any .mploYe" or consultant havl'lg such
access to agr... to maintain me confldentiality of the Conr"'onllallnformatlon.

(4) Subseetions 6A (1), (2) and (3) are conditioned upon Ucense<'.
compliance with Iowa'. Public Record. Law.

B. Copyright and Copying,

(1) ExcepI as authortzed in adVanC'l by ES&S. the I.ioensee shall not copy
all or any part of tho Confidential Infonnotion. """"PI as may be rllqulred by
lown Public Record Law.

(2) The Licen_ shall nol permK any other person or organization to copy
any Of tho Ucensed Program. or Support OecumenloUon; excepla. may be
required by lowa's Public Records Law,

(S) All AuthoriI:ed Copies delivered to Ucensee shall 1""lude the fOllowing
legend:

Copyright by Election Systom. & Software a. an unpublished wor1<. THIS
COMPUTER PROGRAM AND/OR DOCUMENtA110N IS
CONFIDENTIAL. PROPRIETARY INFORMATlON AND A TRADE
SECRET WHiCH IS THE PROPERTY OF ELECTION SYSTEMS a
SOFlWARE. ALL USE, DISCLOSURE AND/OR REPRODUCTION NOT
EXPRESSLY AUTHORIZED BY ELECTION SYSTEMS & SOFTWARE IS
pROHIBITED. THIS COMPUTER PROGRAM AND/OR
DOCUMENTATION MAY ALSO BE PROTECTED UNDER THE
COPYRIGHT AND TRADE SECRET LAWS OF NON-U,S. COUNTRIE;;S.
ALL RIGHTS RESERVED.

(4) The Ueen... shall not remev.this legend from any L1_sed Programs
or Support DocumenteUon.

(5) The Ucen... shell maintain a log Of the number and location of all
origi""ls and copies of the Ucensed Pl'Qgram. and Support OOC\Imenlotion.
All eopl.. of the Licensed Pl'Qgrams and Support Doeumonlatlon shall be
kept only at the Designated Site, unl.... aner r.""lpl of a written requeliil
from Licen.... ES&S provides written approval. at ES&S's disctelion. to
maintain such cople. at a location other than the Designated Site.

C. Upon Termination.

(1) Upon termination of thi. Ucen..., Llcen... shall delete the Licensed
Programs frcm all other software. if any. Into which ~ had bilen me'1led.

(2) Upon tenninaticn of this License, Lic.n.....h.lllmmedlately deliver to
ES&S or destroy all copies of the Ucensed Programs and Support
Documentation; provided, however. that. with ES&S's written consent.
Licen;;ee may retain one (1) copy of the Ucensed Program. and Support
Documentation for archive purpo..s only.

(3) Upon termination of thl. Ucense, Licensee shall era... all Ucensed
Pl'Qgrams from any slo",ge media before discarding the storage media.

(4) Within one (1) month aller the lenni""tion of thl. Uce_. Ucensee
shall certify in writing to ES&S that, 10 the best Of L1-....'. knowledge, all
copies of the UcensedPrograms and Support Documentation have been
returned or destroyed: except for any archive copy permitted under paragraph
5.C(2).

(1) Ucen_ acknowledges thaI the Confldentiallnfonnatlon Is the property 7. Wa""n1Y.
and trade secret of ES&S aM thai any publication or disclosure 10 third

'§offWare Doon.o Ag;eemonl- Polk CounlY. fA ReVl.ed sf. ClOUd 12/15i!l8
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A. WarrnnlY - ES&S warrnnl!i th.t the media on whioh the Licensed
Programs are delivered .5hall bfl free from detect, and shall be replaced if
found defeotlvo.

B. Limnatlon of liability. EMS's liability for .ny I.,.... or damag.. of .ny
nature, except for peJ'$Onal injury, wtlethar direct. indirect or Incidental,
.nslng from the installation. deolgn or use of any Of !he Lioensed Programa
or Support Document.tion 'h'l be limlled to the aggreg.te amount of !he
f... paid to ES&S under Ihls Licen... ES&S shall not be liable lor any
incidental, special or eonseql,.len~a.1 damages of any nature Whatsoever, such
" but notlimlled 10, _ of "ntioipated revenu"" or profrts in conneotlon
wtlh or arloing out of .ny a,peet 0' eS&S'. performano. under this Li""n...

C. Licen...•• D!'!Y· IJoen_ \~hall be sola'Y respon.ibl. for ,,,urlng:

(1) That the O""ignoled Machine I' cmnpatible with lhe Licensed Prng",ms,
el'""pt th.t ES&S shall be responsible fOf a..urlng compatibility if the
Deslgnoled Machine was ,uppll,;,d by Election Syst.m, /I. Software or one of
lis affilial..;

(2) Tile exi,t"""" of adequate ::>ack·up plan, to .ooornmodat. any lailure 01
the P""lgmlted Machine or the Lioe",""'" Prognam.;

(3) The acouracy of the input cl.la; and

(4) Proper U.. of the Licensed Programs In accomanoe wfth Inslrucllons
and training provided by es&s.

a. Remedi!!!!.

A. Egullsble Rellel - If ue.n.... br.aohes .ny 01 lis obligaUon, 5et forth In
Seclion 6, or il such br••ch i'" likely to occur, ES&S sh.1I be enlilled, in
additJon 10 all 01 the remedl.. at law or in equity II may have, to equllsbl.
rollel including omers for 'pee 'fic perform.nce and Injunction. The rights
and remedl.. 01 ES&S 5et forti I in Ihia Uoen.. are nol """IUalv. and are In
addUlon 10 any oth.r righta and I'8medl., provided by 1<lW.

9. Miscellaneous.

A. Counterpart. - This Llcen"" may be executed In counterparts, all or
which laken together shall co".tllut. on. alng'e agreem.nt between the
parti...

B. Schedules, Headings and Int.rpretation • The secllon and paragraph
hoodings used herein ara for ",f.r.nce and conv.ni.nce only .nd ahall not
enter inlO the Interpretation hereof, The schedul.. and aU.chmants referred
10 herein and aUached h.reto. ,,,e Incorporated h.r.In to the sam. ext.nl a,
If ..t lorth in full h.rein, unl.... lh. context otherwl.. requir.s.

C. Eorca Maj.ure - ES&S or "Ic.n.... shall be exOUsed from performanoe
,",ereunder for any period ES&S or Ucensee i$ prevented from performing a
..rvic. pumuant hereto In whol" or in part .a a resull of an act of God, war,
eMI disturbance, court order, I.bor dlapule or other oaus. beyond lis
r....nable control. In addllion, auch nonperformano. shall not be a ground
for termlMlion or defaull.

D. Severabilitv - L1cen... ogr,,.s that eaOh of the agreem.nt. set forth in
S""tion II constJtute ..paral. "greem.nta Independ.ntly ,upported by good
and adequate consid.mon an,lahall be ....."'bl. from the other provi.ions
of, and shall SUMveI this LioE:mse. The existence of any claim or cause of
aetion 01 Licon....g.lnst ES&S, wh.ther pn!dlcated on Ihi. Licen"" or
otherwise, shall not constitut. , d.f.nse to the .nfo.....m.nt by ES&S 01 the
covenants and agreements. 0.' Licensee contained in the dlscJosure and
¢OnfidentiafJty 3gree:mBnts and other agreemli!nts sat forth in section 6. If
any provision of this License iiI held to be illegal, invalid or unenforc.abl.
under present or Mure laws ell'ectIv. during the t.om hereof, such provision
Shall be fully aevenabl. and this Llc.nse shall be construed and .n'orced aa
if such Illegal. invalid or unen foroe.ble provision nov.r oomprl..d a part
hereof; the remaining provisior~s hereof shall remain in full force and effect
.nd shall nol be affecled by th'! lIIeg.l. Invalid or unenforoe.ble provision or

SOftwBfB Dconse Agreement. Polk County. IA RoV/sed SI. ClOUd 12/15118

~(;'TJOH S'VSTEM'$ & SOFTWARE
GiI1 21TH AI'IiHUUOImf
W~PARK.MN 66387

3200252·92U
by Its severanee herefrom. ~urthermorl!!, In lieu of sueh mega!. Invalid or
un.nforc••bl. provision, Ih.r. ahall be addoo aUlomaUcal1y "" part 01 this
Ucense. a ptovil:iilon as similar in its terms to sUCh Illegal, Invalid or
unenforceable provir;.r.iQn as may be possible and be legal, valid and
enforeeabl@'.

E. Waiver .. Any waiver bY th@' party of any provision of this License mu51: be
in writing, .nd shall not Imply subSequ.nt waiver 01 that or any Othllf
provision.

F. !f!?li.!i.'llI - Any noll"" or d.m.nd required to be glvon hemin shall be
glv.n to tho parties in writing .nd by certified mail. return r..ceipl requealed,
at tho add"""""l firat set forth abov•• or to .uch other add,,",", .... olthor party
may hereinafter oubstitut. by written notice given in tho man"", pr"""ribed in
this SocUon. Notice shall be deemed a. giv.n three d.ys altor mailed.

G. Complete Agreem@'nt - This license is. executed pursuant to the terms of
a Contract to Purchase Good. and Services beIwoen the parties executed
this same dale. This Llcen.. shall be constnJed in accordance wfth that
Contnlct, and In accordanco with any m.lnlenan"" agreementll beIwoen !he
parti.., This IJoen.. cannol be modified """"pt by written agreement
algood by all parties hereto.

H. Governing LaW - This ue.nse ""all be constnJed and enlorced In
accordance with thola.... of the SlJlle ol!ml!!.

I, This license ia binding on the parti.., th.ir .ucceaooro and asolgno.

10. Sol'tware Maintenanqg:

During the term 01 this License Agreement. ES&S .hall provide Customer
with unlimited off••II.leehnlcalsupport (phone and remole cmnmunlcatlons)
needed to maintain the IJoensed Prngrams .nd any upgnad... and
enhano.m.nta. Support will be avail'ble twenty-lour hours per day. and may
be .ceessed by calling a tolHr.. number or numbers to be pi'll'Ilded by
ES&S. Phon. reapon.. will be wfthin three hours of Inalal conlJlcl for non­
.mergency support. Em.rgency aupport, lor major syotom failures, will be
avallablo wfthin one-h.lf hour. O".slle support wfth 24 hours notJllcalion Is
availabl. at then applicable rates plu. r....n.ble tnave~related""P""""" (not
to exceed lowest _t airfare and. $\50.00 per day).

3
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Sl.RnOH~ .. SOFJ'WARIi
501 23mA\/BJUE Sourn

WAIJ'E PAJW. "'H 563111
320.252-9263

E""h 01 the under$lgnod stoles that h. or she has carefully ""'d the foregOIng Ag....m.nt and knOW$ the eontonts thereof and has slgnod the ..me a. hill or
hilr own fr.. ""t and deed

/?Olk County, Iowa

xev;. t?tZ/~&~
X TITLE: /'Ct1d:J /?-P£f!.SOI\lL--_
X DATE: /;;;J. /;;;,q J 9'Z

r I

TERM OF CONTRACT: From: To: (1 year)

EXHIBIT A· LICENSED PROGRAMS, LICENSE FEES, SUBSCRIPTION FEES

PII'O rams
Election Managem('nt Software (EMS)
Automatic Election Retums and Operations
Software (AERO)
ModemlSPR Host Si'oftWare
Ballot On Demand ;~oftware(SOD)
Voter RegIstration lJoftware - Megalink
GISlMa Software

Initial License Fee's
filA
filA

NIA
NIA
NIA
NIA

Annual 5ubscri tion Fees
$ 2,000.00
$ 2,000.00

EXHIBIT B - PRODUCT OPTIONS

EXHIBIT C • OPTIONS

!loliW.fOlJi!onse Agreement. Polk CountY. fA ReVlSea:st, ClOUd 12l)5(jj8
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E~fiiCTlON SYSTfiiMS & SOFTWARfii
601 28TH AVENUE SOUTH

WAITIE PARK, MN 56387
320-252-9268

ELECTION SUPPORT AGREEMENT I---------
Polk Count!!:

(Clienl)

ihl$ AGREI::MENT is ~l.vJeen ELECTION SYSTEMS &. SOFTWARE (E$&S), and the signatOlY CLiENi, and clearly states their mutual
responsibilitie:=. Md eommllments.

T~e fee for thIs Agreement is inCluded in the fee to be paid by Client under the HardWare Maintenance,Agreement. It~n be modified at any
ti~\'\c if bOlh plilJ'1ies agree to the change In wr1ting.

Services'
E$$S will provide the consulting andl support serviGe;$ spec-.ltled and defined by thi1> agreement, the Contraet 10 Purchs$e Goods and Servlces, the License Agreement and the
Hardware Maintenance Agreement. Theie ml;3.Y include: consulting, \n3ining, telephOI'le assl$t~nce. modification or me-intenance of softWare.

~arranti~$ .and llabilitittt:
ES&S endeavors to provide high qU~f1l1ty services. All services are provided by qualified staff, property super'ViSed. and will meet the spednc:atlons ~greed to by both parties.
Those services performed by ES&S "Ind determined by ES&S to be ot less than professional quality are c;.orrected without charge to the CLIENT. Corrections may tllke the fon'l'l
of: 1) Ch3nged documentation; 2) changad softWare; 3) procedures to bypass the problem; ol' 4) additional $t,lPPOrt.

Understandings;

ES&$ retains all proprietary rights to softwal'fl progrl';!,ms, documentation, and techniques that ars pfepared on behalf of tM CLIENT, unless a specifiC (»{ceptlon Is St$ted herein.

ES&S will make Its best effort to sChedule ~nd meet schedulad commitments in the ordet' of priority most impOrtant to the CLIENT. ES&S takes Into consideration the client's
time schedule. the workload of its el'l'lployees and disruption of CLII£NiS' schedules.

ES&S will provide anY' addiUon~1 sen, ices,as li5ted below for Election Support Ag(cement clients at speCial (edu~ rates.

This agl;8E:ment, gQVemed by the laws ot the State of Iowa. A waiver of any part of this agl'~rnent Is limited to that ~peei~e event and shall not waiver the entire agreement
Any notices required shall be in wl'itir:g and ettective when depO~jled In the mail property addf~ed wIth prepaid pOstage.

ES&S will not initiate action on any ltl'lim without the axpress consent of the CLIENT.

ES&S wm automatically renew this S,\JPPQrt Agreement and continue serviCElS on its annIYe~:;:lry date. unless both plilrt1ea agree not to renew prior to the anniversal'y datj;J.

ELECTION SYSTEMS &SOFTWARE (ES&S) will provide Ihe follOWing .upportselYices (Covored Under Ihe fee):

Unllmiled Oplical Scan training ala ES&S training facility al regularly .cheduled clas••••
T.I.phone Consultallon••
HOI Une Telephone Support c1uring Election Day (6 a.m. Cenlral Tlmo untJllhe lasl uSer roporls).
Priority Acce.s 10 Election M"nagemenl Staff.
Dlagnoslic Te.ling Con.ultation.

p;e,.ElectJon Seminar.
Telephone T.sl De<:k Consultalion.
Telephone Problem Analysis.
NewslellOr.
Documentation Updates

Election System(s}
Oplech IIiP Ea;le

Number of Units
200

Total For This Agreement:

Fee
Included in HMA

Additional SsI"Viecs (Charged at E5&S houri)' mtcs, ph.., travel expenses)

On Site Visits
On Site Public Te$t Sup(lort
Planning, SUltU$ Mlilf;!11ngs And Fe.-:Slbility Studies

On Site pollworker.J Training
0" Site Election Day Support
On Sile Optl••1Sean Training

Dates of Coverage For This Agreement: To begin upon Commencement Date of Hardware Maintenance Agreement

BY:

TI11.E:

DATE:

/iilIQCliOtl support ,AgrwfMnt - f!'olk CounfJ'. IA-Rc;vi~ 11A}6

SOFTWARE Polk Countv,lA

X BY:. ~/?¥<.,.. J

S10 IPi ~OLlailV XLNilOJ ~10d S09C9S6S1S XVd SC:S1 NOW SO/61/S0



Mr. Michael Mauro - Audltol'

Des Moines, IA 50309 -4757

II
MCTlON........­
'Bi"I"";'J'l~!:
PJI";~LM~

polk County Elections

120 Second Avenue

IMr. Michael Mauro

ELECTION SYSTEMS & SOFTWARE, INC.

SALES I BILLING REQUEST

I~
1~151288-3080 12/11/98

iiirB!Bii~~ iSirjJ;§
II:;Ja~y,:"pl:;er.:.:b1:;.x 1 1 .....

",i!:."" ••,.o"
" tim'-:',,· ~'~~ ... ,·,~'-;~;;;;;;:~1:;;::·":·:7~~;.;;.~~ ..._-!'i::rijij"";;:;;;;;;:,;:~~;,._. "",,:!r.!!:;u7:' 1"'1'-" ,.,,"'.., ... _.

.~~--,........ '" 1I:!l" , ,. .......... ..-..._... . "...." ...... ••••m .......".,

200 1.00 'Jptech 111-1' Eagle Precinct Counters $5,200 $1,OMl,OOO
Includes: ,

200 ':>ptech 111-1' Eagle wi Modems
200 :Sleeij Ballot Boxes
200 RAM Data Memory Packs ,

200 I.lcensed Software

200 ~ddltlonal RAM Data Memory Packs $146 $29,000

1 2.00 I)pteeh IV-C 400 Ballot Reader $40,000 $40,000
Include.5:

1 Opteeh IV-C 400 Ballot Reader,
1 Ballot Cart wi Box
1 Opleeh IV-C PC
1 500 LPM CIE Printer

,

1 10' Parallel Printer Cable
1 Eleetlon Tabulation Program
1 Internal 9800 BaUd Modem
1 Carbon Copy 1'11,1$ SoltWare

2 Memory Pack Readers $4,500 $9,000

order Toral Continued Next Page
1~{ilpJj(ji~ I Freight

sales Tax
SDG'cfli/;I1l$#Ui:'tIcmlll!ll;~ PI ease centolct Jav Perblx willl Questions Grand Toral

610 Ijl] HOIlunv XINnO~ ~10d 809C986S1S XVd 6C:Sl NOW 80/61/S0



Mr. Michael Ma.uro • Audllotr

Des Moines, IA 50309 -475l

n
B..ECTION.......-
~7ii1'i'K"
;.J;r.8r:d'.M~l'I;

Polk County Elections

120 S"""nd Avenue

ELECTION SYSTEMS & SOFTWARE, INC.

SALES I BILLING REQUEST

f
15151286-3080

~~~~"""'''-''-''''''''''':'' ..:....~::~:.~,::.~''::;;':':''''~'~'-;,~::~::::~~,~ ..~::::- ..

._•••ou...... , •• " ,,~. ,. .-_.;;:.:.:::~:~

Eleclllon Soflwale

1 EMS (WIth IFe Merge Capability) $15,000 $15,000

1 AEROlAERO·Vlew $15,000 $15000

1 ModemlSPR Host Included Included

1 Ballot Data ManagerlBallot TypeselUng $5,000 $5,000

Software

1 BallotOn Demand Software $50,000 $50,000

Election Hardware (See Hardware Conflg.) $307,176 $307,176

5 Upgmde Of Current SPR's To Read Included Included

Opteeh 1I1-P Eagle Packs

12 Xante Printers ForBallot
On Demand (See Hardware Configuration)

1 Installation And Training And Project WI,OOO $40,000
Management For Election Hardware
And Software

OrderTota! Continued Next Palle

WJiJi'-~~ I FreIght

sales Tax
:Slla'li1iiltttiafdii'ii@ P!easE> contact Jav Perblx with lluesllons Grand Total

O;;OIPJ ~OlIanv X1NnO~ ~10d b'09C9S'GSlS l"Vd 6C; Sl NOli b'O/Gl/SO



II
B.ECTION_.-

li::LECTION SYSTEMS & SOFTWARE, INC.

SALES I BILLING REQUEST

Polk County Elections

Mr. Michael Mauro - Audllo,r
120 Seeond Avenue
Des Molnes, IA 50309 -475<1'

'::" _'"""-''':~:i'~'f§j' ~~~~~~::::~~::::;';~::'=Z?~~~~JllJll;~-::.::~~ ~~~:.U"~ ""',' "0"''' ' .....~ - _... ""'" ~,.. .."' -...
_~i""""; lL:i'J:::!l!lr.::::'

1 Voter Regltration Software $125,000 $125,000

1 GISIlI'lapplng Software $15,000 $15,000

1 IConverslon Of Polk County"$ Database $15,000 $15,000

Voter Registration Training And Project $10,000 $10,000
Mangement

Election Voter ReglstraUon Hardware.g:r-"-·'"DetailS)

sed Hardware Cornell' WIth A
3 Year OEM Warranty.

IThe Xante Printers Have A Standard
It Year Warranty.
,

'All Oplech m..J> Eagles, Memory Packs,
IOpleclllV-C And Software I" Warranted
For One Year Past Date Of Acceptance.

,(Acceptance Date Is Sollptember 99' Election)

See Attached Agreements For future Coverage
OrderTorai Continued Next Page

l£lIi@il.'!i!i I Freight

S"/es Tax
!Q'i!(iJllllllijjjl'jj'wdijj~ Please contact Jav Perblx Wlttl questions GrandTorai

HOIlunv XINnO~ ~10d 809C986S1S XVd Ot:Sl NOW 80/61/S0
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B.ECTION.........-

ELECTION SYSTEMS & SOFTWARE, INC.

SALES I BILLING REQUEST 8~--
,

~~ ~ ,..-:b.!
Polk County E1El(;tions

Mr. Mlohael Mauro - AUdltOli
120 Second Avenue
Des MOines, lA 50309 -475;"

!S'j~'ililill;§;5i~iMr. Mloha~ Mallro,;;=
~~eiiili

112111/98 I

~~I

ES&S Will Be Responsible For Removing
All Optech Equipment Being Traded In.

All Prices F.O.B. Point Of Origin

Please Reference RFP #052-9798 And
,RFP #053--9798 Following The sales Order
For AddllOnallnformation.

ES&S ASSumes Polk county Will Provide
The Network Cabling And A Designated
System Administrator To Oversee
Operation Of The Network.

,Payment Terms: 50% Upon Delivery Of The
',Equipment. Remaining 50% Upon County
Defined Date Of Acceptance After 1999

September county-WIde Elecllon.
(Please Refer To Polk County Contract for
Purchase Of Goods And Services For

Addillonalinformallon Regarding Payment.)

Order Total $1,426176

1$#j~W~~ I FreIght

Sales TaK
~dIJl1J.ilEii\mett(jll~ Please oontact Jav Perbl:x: with quesllons Grand Total

HOIlunv XINnO~ ~10d 809C986S1S XVd Ot:Sl NOW 80/61/S0
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ELECTION
i:ysm,'l:::& S(lFJY»Rf

Polk County, IA
Election Management System

Crea1E<Illy:
Election Systems & Sollware

Decem1>er9. 1_
Fil.:POLK3PE1.VSD
CoP'fI1glIt Ie)1_

r-f9
CoSIar

Label Plinler

HPLaserJelB1lXlN VRS YRS VRS VRS VRS VRS
32 I'PM Laser Primer

Workstation Workstation Workstation Workstation Workstation Workstation

D~0 Q 0 0
- Go ~c,

YRS VRS VRS VRS VRS VRS
Workstation Workstation Workstation WorkstatIon Workstation Workstation

Page 1) I

0 ~
.-.. ~

L
- ..,... -

~,;,~ Fujitsu 3093EX I

-,- ' .'
r

Imaging Scanner llot-m.prIn1er HPLasarJelBllXlN HI' LaserJet BIro

Workstation
32 PPM Laser Printer 32PPM Laser I' ,

I I I
-- 0 0 0 0 0 0--

-"
-

~- ,- ~rl - ~rl ,- ~c" - ~r ,- ~c'l

HPLaserJel61lXlN VRS VRS VRS VRS VRS VRS
32 PPM Laser Plinter

Workstation Workstation Workstation Workstation Workstation Workstation

I ! I
-. 0 0 0 0 0 0- .- -- ~c" ,- ~G'I ,- En - ~"'I - ~c'I - E~n....

z
o
;0;;

..
"'....



ELECTION SYSTEMS & SOFTWARE
;fOLK COUNTY, IA 10-Dec-98
COMPLETE ELECTION MANAGEMENT SYSTEM

185 Precincts

PER RETAIL
I!ESCRIPTION QIY l!J'lIT TOTAL

~l'.ECHCQlJNTEU.s
Optech IIIp·E Eagle w/Modems, Pack & Box 200 5,200 1,040,000
Retrofit SPR'sfrom Optech II to I1IP-E 5 Inc Inc
Additional Memory Packs 200 145 29,000
OptechIV-C 1 40,000 40,000
Memory Pack Programmer (MPR) 2 4,500 2.Q.Q.Q

1,118,000

Afi',UCATION SQITWARE
Ballot Data Manager (BDM) 1 5,000 5,000
Ballot-on-Request (EOR) 1 50,000 50,000
Voter Registration System I 125,000 125,000

Absentee Module 1 inc 0
Address Module 1 inc 0
Election Workers !'.dodule 1 inc 0
Petition Module 1 inc 0
Security Module 1 inc 0
Reports Module . 1 inc 0
Candidate Module 1 me 0
Image Module 1 inc 0
ReportSmith v3.0 for Win95 (32 Bit version) 1 inc 0

GIS I Mapping Software 1 15,000 15,000
EMS Upgrade 1 15,000 15,000
AERO Upgrade 1 15,000 15,000
AEROVIEW Upgrade 1 me inc
ETP OIV-C 1 inc inc
SPR Software Upgrade 1 inc Jill;

225,000

12/10/98 02;00 PM

~OLlailV XLNilOJ ~10d

Page 1
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ELECTION SYSTEMS & SOFTWARE
.POLK COUNTY, IA
COMPLETE ELECTION MANAGEMENT SYSTEM

10-Dec-98

185 Precincts

I!ES..CRIPTION

INSTALLATION, .IUAINING & SU£PORT
VRS Training - Labor (9 days)
VRS Support -1 Year
VRS File Conversion
Project Management - Optechs

.Project Management • Travel
BGS Training - Labor
BGS Training - Travel
Eagle Istallation & Trdning Days
Election Support Days:
Employee Trips
Freight - FOB Fractory

PRICING SUMMARY
Optech Eagles
Application Software
Network and Operating Software
Installation, Training & Support
Total

Trade-in allowance for Optech II's
FINAL COST

.Q.T.Y

1
1
1

15
12
5
2
9

15
5
1

PER
J..J:NIT

10,000
me

15,000
1,000

inc
750

1,000
750
500

1000
TBD

RETAIL
TOIAL

10,000
a

15,000
15,000

o
3,750.
2,000
6;750
7,500
5,000

IE!12
65,000

1,118,000
225,000
307,176

W-O.9
1,715,176

($289,000)

$1,426,176

12/10/93 02:00 PM Page 2
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. ELECTION SYSTEMS & SOFTWARE
fOLK COUNTY, IA 10-Dec-98
COMPLETE ELECTION MANAGEMENT SYSTEM

185 Precincts.
PER RETAlL

llESCRlI'IIO:N QTY lJNIT ruTAL

DE.-TA.1lLEQlJIPMEFU LISTING

MIRRORED NO.YEU, FILE SERYERS;
SERVElU
Compaq Proliant 1600 wlIntel P2-450 MHz 1 3,161 3,161

64MBRAM 1 Inc Inc
Integrated 1024x768 PCI Graphics Adapter 1 Inc Inc
24XCD-ROM 1 Inc Inc
Ethernet 100BaseT Adapter 1 Inc Inc
Memory Upgrade Kit - 128MB (192MB Total) 1 519 519
Compaq 9.1 GB Hot-Swappable Hard Drive 3 931 2,793
Compaq Smart-2SL SCSI RAID Controller 1 752 752
Compaq Mdl# V55 - 15" SVGA Monitor (1280 x 10 1 273 273
Compaq Warranty - 8 X 5, 4 Hr. Response 1 3,310 3,310

APC SmartUPS 1400 UPS wi Powerchute 1 680 611Q
11,488

SERVE"lU
Compaq Proliant 1600 wllntel P2-450 MHz 1 3,161 3,161
64MBRAM 1 Inc Inc
Integrated 1024x768 PCI Graphics Adapter 1 Inc Inc
24XCD-ROM 1 Inc Inc
Ethernet 100BaseT Adapter 1 Inc Inc
Memory Upgrade Kit - 128MB (192MB Total) 1 519 519
Compaq 9.1 GB Hot-Swappable Hard Drive 3 931 2,793
Compaq Smart-2SL SCSI RAID Controller 1 752 752
Compaq Mdl# V55 - 15" SVGA Monitor (1280 x 10 1 273 273
Compaq Warranty - g X 5, 4 Hr. Response 1 3,310 3,310

Novell Netware 4.11 (50 Users) 1 4,394 4,394
Novell Netware SFT III v4.11 (Up to 100 Users) 1 1,434 1,434
Novell Mirrored Servl::1' Link with Fiber Optic Cable) 1 1,554 1,554
APC SmartUPS 1400 UPS wi Powerchute 1 680 @Q

18,870

12110/98 02:00 PM

HOIlunv XINno~ ~10d

Page 3
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ELECTION SYSTEMS & SOFTWARE
fOLK COUNTY, IA lO-Dec-98

. COMPLETE ELEC1ION MANAGEMENT SYSTEM
• 185 Precincts

PER RETAIL
DESCRIPTJQ.N QT.y Ill'ilI TOTAL
ORACLE DATABASE SERVEij,:
Compaq Proliant 3000 w/lntel P2-450 MHz I 5,171 5,171

128MB RAM 1 Inc Inc
Integrated 1024x768 PCI Graphics Adapter 1 Inc Inc
24XCD-ROM 1 Inc Inc
Ethernet 100BaseT Adapter· 1 Inc Inc
Memory Upgrade Kit - 128MB 1 519 519
Memory Upgrade Kit - 256MB (512MB Total) 1 1,727 1,727
Proliant Redundant Power Supply 1 958 958
Compaq 9.1 GB Hot·Swappable Hard Drive 4 931 3,724
Compaq Smart-2DH SCSI RAID Controller 1 1,926 1,926
Compaq Mdl# V55 - 15" SVGA Monitor (1280 x 10 1 273 273
Compaq Warranty - ax 5, 4 Hr. Response 1 3,310 3,310

Novell Netware 4.11 (50 Users) 1 4,394 4,394
Oracle Server License (1 User) 30 300 9,000
APe SmartUPS 1400 UPS wi Powerchute 1 680 (i8j)

31,682

I!AI.A ARCIUVE I E:ACK.l1Fl
Compaq DeskPro EP PII-350MHz 1 1,639 1,639
64MBRAM I Inc Inc
10GB Hard Drive 1 Inc Inc
32XCD-ROM I Inc Inc
Compaq 1011 OOBaseT Ethernet Adapter 1 92 92
Compaq Mdl# V55 - IS" SVGA Monitor (1280 x 10 1 273 273
Compaq 3 Year On-~:ite Parts and Labor Warranty 1 264 264
HP SureStore 24x6E Autoloader - 72/144 GB Capaci 1 3,712 3,712
Adaptec AHA·2940 SCSI Controller 1 362 362
Tandem DDS2 4mrn DAT Tape - 5 Pack 1 86 86
ARCServe v6.6 for Nctware Enterprise Edition 1 1,220 1,220
ARCServe v6.6 for Nctware - Auto Changer Option 1 577 577
ARCServe Agent v6.iS for Netware 1 319 319
Novell Netware 4.11 (S Users) I 963 963
APC SmartUPS 1400 UPS wI Powerchute 1 680 li8.Q

10,187

12/10/98 02:00 PM

HOIlunv XINno~ ~10d

Page 4
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12110/98 02:00 PM
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· ELECTION SYSTEMS & SOFTWARE
,pOLK COUNTY, IA lO-Dee-98
COMPLETE ELECTION MANAGEMENT SYSTEM

185 Precinets
"

PER RETAIL
DE.s.-CrllIT:u::lli QIY l.!l'!ll TOTAL
ACCIlMULATION WORKSTATIONS:
Compaq DeskPro EP V1d PIl-350MHz 3 1,639 4,917

64MB RAM 3 Inc Inc
10GB Hard Drive I 1.44MB Floppy Drive 3 Inc Inc
24XCD-ROM 3 Inc Inc
MS Windows 98, Mouse, Keyboard 3 Inc Inc
Compaq 1011OOBaseT Ethernet Adapter 3 92 276
Compaq Mdl#V75 - 17" SVGA Monitor (1280 x 10 3 485 1,455
Compaq 3 Year On-Site Parts and Labor Warranty 3 264 792

APC Back-UPS 420VA 3 247 741
4 Port Mux Communication Card (1 Spare) 2 450 900
U.S. Robotics 56K External Modem wlcable 5 150 750
IOmega External ZIP Drive - 100MB I 123 123
Microsoft Office 97 Professional (For BGS) 1 563 563
McAfee Viruscan v4.0 for Win98 (Single user) 3 51 ill

10,670

EARLY VOTING L!ICATIONS:
Dell Inspiron 3500 - 256 MHz, 1.44 MB Drive 10 2,846 28,460
14.1" Active Matrix Color Display 10 INC INC
64MBRAM 10 INC INC
3.2 GB EIDE Hard Drive 10 INC INC
3.5" Diskette Drive 10 INC INC
3COM 10/100 + 56K Modem Combo Card 10 INC INC
Windows 98 10 INC INC
Dell 3 Year On-site 'Warranty 10 INC INC
24X maxi lOX min Variable CD-ROM Drive 10 INC INC
Nylon Carrying Case 10 INC INC
Microsoft Office '97 C~D (Small Business Ed.) 10 INC INC
McAfee Viruscan v4.0 for Win98 (Single user) 10 51 510
Xante Ballot Laser PIinter 10 5,529 55,290
Xante Ballot Laser Ptinter (Spares) 2 5,529 11,058
Xante Laser Printer Toner Cartridge 10 150 1,500
10" Parallel Printer C!Lbles 10 25 25.Q

Total Cost of'Early Voting Sites 97,068

12/10/98 02:00 PM

OCO IPi ~OLlailV XLNilOJ ~10d

Page 6
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ELECTION SYSTEMS & SOFTWARE
.P,OLK COUNTY, IA
'COMPLETE ELECTION MANAGEMENT SYSTEM

IO-Dec-98

M~
C.ill1Ml!1~lCATIONS COMPONENTS:
Shiva LANRoverlE X?·16 (V.34 Modems)
APC Back-UPS 420VA
US Robotics Sportster 56K External Modem
pcAnywhere for Win95 - v8.0

NETWORK COMfi;INENTS:
CISCO catalyst 2924 Switch 10/100 TX (24 port)
CISCO 3-year Repair/Replacement Warranty
APC Back-UPS 420VA

NETWQRK.l'RINTF~

HP LaserJet 8WON - 32PPM Laser Printer
HP JetDirect 101100 lX Internal Ethernet Card
HP 16MB Memory Module
HP 16MB Mcmory Add-on Module (32MB Total)
HP LaserJet 8100N T'llDer Cartridge
HP LaserJet Warranty - 8 x 5, 4-hr response
Okidata Microline ML395 Printer
APC Back-UPS 420VA
HP JetDirect 500X External Print Server (3 Port)
CoStar Barcode PrinM
Serial to Parallel Printer Cable

TOTAL HAJIDWARE COST

185 Precincts

PER RETAIL
QIY l.!1'fiI LO.TAL

2 6,538 13,076
2 247 494
2 150 300
2 178 ill

14,226

2 2,442 4,884
2 328 656
1 247 241

5,787

5 3,377 16,885
5 INC INC
5 INC INC
;; 146 730
5 180 900
;; 793 3,965
1 1,157 1,157
7 247 1,729
1 355 355
1 420 420
1 180 lS.Q

26,321

307,176

12/10/98 02:00 PM Page 7
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RESOLUTION

Seconded by )J..o;vflv

That the following resolution be adopted:

WHEREAS, the Federal Help America Vote Act (HAVA) of2002 mandated that
electionjurisdietions replace outdated election equipment and pur'chase a minimUID of
one voting device per precinct to accommodate disabled voters, and

WHEREAS, as discussed with the Board ofSupervisors on August 11, 2004
Federal funding for the equipment purchase was estimated to cover approximatelY 73%
ofthe cost leaving the County share of the cost at an estimate of $771,050, and

WHEREAS, as aresult ofan REP process, the County Auditor has selected an
equipment proposal that is the best match to the needs ofPolk COlmty, and

WHEREAS, the County will receive Federal funding of$I,737,530 to offset the
$1,934,425 cost ofnew equipment and related accessori.es, resulting in a net County cost
01'$196,895.

NOW, THEREFORE BE IT RESOLVED that the Board of Supervisors hereby
approves the voting equipment purchase contract with Elections Systems & Software,
Inc. in the ,)II10Wit of $1,884,425 (as on file in the Auditor's Office) and authorizes the
Board chairperson to sign the contract on behalf ofthe County.

BE IT FURTHER RESOLVED that the County Auditor is hereby authorized to
also expend up to $50,000 for voting equipment accessories to facilitate the transition to
the new equipment.

POLK COUN1Y.BOARD OF SUPERVISORS

It'h1 71-
Chairperson

~OlIanv X1Nno~ ~10d

Submitted By:
•

7'V}.J-tJ'\0.J2... iii- '?111~
Michael A. Mauro
County AUditor

Contract }Lpproved as to Form:'

~e.-~.1f?h!!/thJ
County At~ey's OfficP

l'iOLL CALL

I

['OR ALLOWANCE

DEC 13 '05

E.J. G1O~i'li'iettl ~aY
;RQbEirt Brown\;:r ;?:N.y
,J~hn F. Ma"~ ~~2Y

Al':nela C~nr.ol:y 6:
TO:I !~m1t:' "'"" rJ2.Y
Ye~ ~ Nay 0

, /:OO!l$ tabula~Dn mada b;6P
1\I.1.0WED

~r80'1: VOTE OFec~

4"!",~~
~

I _. ~.t!~~7?ERSON

S09C9SoSlS XVd Ct:Sl NOW SO/ol/SO



ELECTION SYSTEMS & SOFTWARE, INC.
VOTER TABULATION SYSTEM AND SERVICES AGREEMENT

This Agree 11ent is made as of the date it is executed by the last of the parties named below (the
"Effective Date"),

BETWEEN:

AND:

Election Systems & Software, Inc., a Delaware corporation ("ES&S");

Polk County, Iowa ("Customer").

RECITALS:

A. Customer ~as agreed to purchase/license voter tabulation equipment and related software and services
from ES&S for use in Polk County, Iowa (the "Jurisdiction"). The terms and conditions under which such
equipment, software and services shall be provided are set forth in the GENERAL TERMS attached
hereto.

B. The following Exhibits are incorporated into, and constitute an integral part of, this Agreement (check all
that apply):

__" __ Exhibit A (Pricing Summary)

_X_ Exhibit B (ES&S Equipment Description and Pricing)

_X_ Exhibit C (ES&S Software Description and Pricing)

_X_ E:<hibit D (Third Party Items)

_X_ E:<hibit E (Election Support Services)

~X_ E:<hibit F (Hardware and Software Maintenance and Support Services (Post-Warranty Period))

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged. each of the parties hereto:

Agrees to the GENERAL TERMS and the terms and conditions set forth in each Exhibit attached hereto
and incorpClrated herein.

Agrees thai: at all times, this Agreement shall be governed by and construed in accordance with the laws
of the Stato of Iowa, without regard to conflicts of law principles that would require the application of the
laws of any other state.

Represents and warrants to the other party that as of the date of its signature below it has full power and
authority to enter into and perform this Agreement, and that the person signing below on its behalf has
been properly authorized to execute this Agreement.

Acknowledges that it has read this Agreement. understands it and intends to be bound by it.

Name (Printed or Typed)

t!FO

POLK COUNTY. IOWA
120 Second Avenue. 1st Floor
Des Moines, IA 50309
17~~ (515) 286-2099 ~_

~~

Name (Printed or Typed)

Chairperson, Board of Supervisors
Hie
December 13

---....,

Title

Signature

m' ,ao T {lBrtin

ELECTION SYSTEMS 8. SOFTWARE, INC.
11208 John Galt Boulevard
Omaha, NE 68137
Fax No.: (402) 9 -1291

)

Date
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GENERAL TERMS
ARTICLE 1

DEFINITIONS

All capitalized terms used, but not otherwise defined, in these General Terms or in an
Exhibit shall h;ave the following meanings:

a. "Documentation" means the operating instructions, user manuals or
traininll materials for the Equipment and Software.

b. "Equipment" means ES&S Equipment and Third Party hardware or
equipment.

c. "ES&S Equipment" means ES&S' proprietary hardware or other
equipment.

d. "ES&S Hardware Maintenance Services" and "ES&S Software
Maintenance and Support" means those services described on Exhibit F.

e. "ES&S Software" means ES&S' proprietary election software (including
the ES&S Firmware), all Updates and items delivered to Customer under this
Agreement, unless licensed pursuant to a separate written agreement.

f. "Software" means ES&S Software and Third Party software.

ARTICLE 2
SALE OF ESi&S EQUIPMENT AND THIRD PARTY ITEMS/LICENSE OF ES&S SOFTWARE

2.1 Purchase Terms. Subject to the terms and conditions of this Agreement, ES&S
agrees to sell, and Customer agrees to purchase, the ES&S Equipment and the Third Party
Items described on EXhibits Band D. The payment terms for the ES&S Equipment and Third
Party Items are set forth on Exhibit A. Title to the Equipment shall pass to Customer When
Customer hal:; paid ES&S the total amount set forth on Exhibit A for the ES&S Equipment,
ES&S Software and Third Party Items.

2.2 a. Grant of Licenses. Subject to the terms and conditions of this
Agreement, ES&S hereby grants to Customer nonexclusive, nontransferable licenses to use the
ES&S Softwa,e, described on Exhibit C, and ES&S' firmware, which is delivered as part of the
ES&S Equipment ("ES&S Firmware"), and related Documentation in the Jurisdiction while
Customer is using the ES&S Equipment. The licenses allow Customer to use and copy the
ES&S Softwal'e and ES&S Firmware (in object code only) and the Documentation, in the course
of operating the ES&S Equipment and solely for the purposes of defining and conducting
elections and tabulating and reporting election results in the Jurisdiction. The licenses granted in
this Section 2 2 do not permit Customer to use the source code for the ES&S Software or ES&S
Firmware.

b. Prohibited Uses. Customer shall not take any of the following actions
with respect to the ES&S Software or the Documentation:

~OLlailV XLNilOJ ~10d S09C9S6919 XVd tt:91 NOW SO/61/90



i. Reverse engineer, decompile, disassemble, re-engineer or
otherwise create, attempt to create, or permit, allow or assist others to create, the
source code or the structural framework for part or all of the ES&S Software;

ii. Cause or permit any use, display, loan, publication, transfer of
possession, sublicensing or other dissemination of the ES&S Software or
Documentation, in whole or in part, to or by any third party without ES&S' prior
writien consent; or

iii. Cause or permit any change to be made to the ES&S Software
without ES&S' prior written consent; or

iv. Cause or permit any copying, reproduction or printing of any
output generated by the ES&S Software in which ES&S owns or claims any
registered or common law proprietary intellectual property rights (e.g., copyright,
trademark, patent or patent pending), inclUding, but not limited to, any ballot
shells or ballot code stock.

2.3 License Fees. In consideration for ES&S' grant of the license for the ES&S
Software described in Section 2.2(a), Customer shall pay ES&S the ES&S Software License
Fees set forth on Exhibit A. The consideration for ES&S' grant of the license for the ES&S
Firmware is included in the cost of the ES&S Equipment.

2.4 Term of Licenses. The licenses granted in Section 2.2(a) shall commence
upon the delivery of the ES&S Software described in Section 2.2(a). The licenses shall survive
the terminatioll of all other obligations of the parties under this Agreement and the termination of
all Exhibits; pl"ovided, however, that ES&S may terminate either license if Customer fails to pay
the consideration due for, or breaches Sections 2.2(b), 2.3, or 3.6 with respect to, such license.
Upon the termination of either of the licenses granted in Section 2.2 for ES&S Software or upon
Customer's discontinuance of the use of any ES&S Software, Customer shall immediately
return such ES&S Software and the related Documentation (including any and all copies
thereof) to ES&S, or (if requested by ES&S) destroy such ES&S Software and Documentation
and certify in writing to ES&S that such destruction has occurred.

2.5 Updates. During the Warranty Period (as defined in Section 3.2(a) below),
ES&S may provide new releases, upgrades or maintenance patches to the ES&S Software,
together with appropriate Documentation ("Updates"), on a schedule defined by ES&S.
Customer is n~sponsible for obtaining any upgrades or purChases of Third Party Items required
to operate the Updates. All Updates shall be deemed to be ES&S Software for purposes of this
Agreement upon delivery. Customer may install the Updates in accordance with ES&S'
recommended instructions or may request that ES&S install the Updates. ES&S may charge
Customer at its then-current rates to (I) train Customer on Updates, if such training is requested
by Customer; (ii) install the Updates or (iii) provide maintenance and support on the ES&S
Software that is required as a result of Customer's failure to timely or properly install an Update.
Upon termination of the Warranty Period, Customer shall be entitled to receive the Software
Maintenance and Support described on Exhibit F if it has so elected in Section B of the
signature page to this Agreement.

2
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ARTICLE 3
MISCELLANEOUS

3.1 Delivery; Risk of Loss. ES&S anticipates shipping the Equipment and Software
identified on EXhibits B-D to Customer on or before the "Estimated Delivery Dates" listed on
Exhibit A. The Estimated Delivery Dates are merely estimates and may be revised by ES&S
because of dl,lays in executing this Agreement, changes requested by Customer, delays in
certification. and other events. ES&S will notify Customer of revisions to the Estimated Delivery
Dates as soon as ES&S becomes aware of such revisions. Risk of loss for the Equipment and
Software shall pass to Customer when such items are delivered to Customer's designated
location. UpO'l transfer of risk of loss to Customer, Customer shall be responsible for obtaining
and maintaining sufficient casualty insurance on the Equipment and Software and shall name
ES&S as an additional insured thereunder until all amounts payable to ES&S under this
Agreement have been paid by Customer.

3.2 Warrantjes.

a. ES&5 EguipmentlES&S Software. ESaS warrants that for a period
comm(~ncing upon delivery and continuing through April 30, 2007 (the "Warranty
Period"), it will repair or replace any component of the ES&S Equipment or ES&S
Softwalre which, while under normal use and service: (i) fails to perform in accordance
With its Documentation in all material respects, or (Ii) is defective in material or
workmanship. The Warranty shall not include the repair or replacement of any ESaS
Equipment components that are consumed in the normal course of operating the
Equip~lent, including printer ribbons, paper rolls, batteries, removable memory packs,
cancenation stamps, ink pads or red stripe pens. The Warranty Period will commence
upon delivery. Any repaired or replaced item of ES&S Equipment or ES&S Software
shall be warranted only for the unexpired term of the Warranty Period. All replaced
components of the ES&S Equipment or ESaS Software will become the property of
ES&S. This warranty is effective provided that (I) Customer promptly notifies ES&S of
the failure of performance or defect and is otherwise in compliance with its obligations
hereunder, (II) the ES&S Equipment or ES&S Software to be repaired or replaced has
not been repaired, changed, modified or altered except as authorized or approved by
ES&S, (III) the ES&S Equipment or ES&S Software to be repaired or replaced is not
dama£ed as a result of accident, theft, vandalism, neglect, abuse, use which is not in
accordance with instructions or specifications furnished by ES&S or causes beyond the
reasonable control of ES&S or Customer, including acls of God, fire, riots, acts of war,
terrorism or insurrection, labor disputes, transportation delays, governmental regulations
and utility or communication interruptions, and (IV) Customer has installed and is using
the melst recent Update, or the second most recent Update, provided to it by ES&S. This
warranty is void for any units of equipment which: (i) have not been stored or operated in
a temperature range according their specifications, (ii) have been severely handled so
as to cause mechanical damage to the unit, or (iii) have been operated or handled in a
mannelr inconsistent with reasonable treatment of an electronic product.

b. System. ES&S warrants that the ESaS Equipment and ES&S Software
will operate in conjunction with the Third Party Items during the Warranty· Period,
provid{~d that (i) Customer has installed and is using the most recent Update, or the
second most recent Update, provided to it by ES&S, and (ii) the Third Party Items are
performing in accordance with their own specifications and documentation in all material
respec~s and are not defective in material or workmanship. In the event of a breach of

3
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this warranty, ES&S will repair or replace the item of ES&S Equipment or ES&S
Software that is causing such breach to occur. Customer acknowledges that ES&S has
merely purchaSed the Third Party Items for resale or rental to Customer, and that the
proprielary and intellectual property rights to the Third Party Items are owned by parties
other tilan ES&S (''Third Parties"). Customer further acknowledges that except for the
payment to ES&S for the Third Party Items. all of its rights and obligations with respect
thereto flow from and to the Third Parties. ES&S shall provide Customer with copies of
all documentation and warranties for the Third Party Items which are provided to ES&S.

c. Exclusive Remedies. IN THE EVENT OF A BREACH OF
SUBSII:CTIONS 3.2(a) or 3.2(b), ES&S' OBLIGATIONS, AS DESCRIBED IN SUCH
SUBSI:CTION, ARE CUSTOMER'S SOLE AND EXCLUSIVE REMEDIES. ES&S
EXPRI::SSLY DISCLAIMS ALL WARRANTIES, WHETHER EXPRESS OR IMPLIED,
WHICII ARE NOT SPECIFICALLY SET FORTH IN THIS AGREEMENT, INCLUDING
BUT ~,IOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNE:SS FOR A PARTICULAR PURPose.

3.3 Maintenance For ES&S Equipment During Warranty Period. During the
Warranty PerilJd, Customer is entitled to the Maintenance Services in accordance with Article II,
Subsections 'I (b) through (f) of Exhibit F. Upon the termination of the Warranty Period,
Customer shalll be entitled to receive the Hardware Maintenance SeNices described on Exhibit

E·

3.4 Limitation Of Liability. Neither party shall be liable for any indirect, incidental,
punitive, exemplary, special or consequential damages of any kind whatsoever arising out of or
relating to this Agreement. Neither party shall be liable for the other party's negligent or willful
misconduct. ES&S' total liability to Customer arising out of or relating to this Agreement shall
not exceed t~e aggregate amount to be paid to ES&S hereunder. Any action by Cuslomer
against ES&S must be commenced within one (1) year after the cause of action has accrued.
By entering in':o this Agreement, Customer agrees to accept responsibility for (a) the selection of
the Equipment and Software to achieve Customer's intended results; (b) the use of lhe
Equipment and Software; (c) the results obtained from lhe USE! of the Equipment and Software;
(d) the selection of, USe of and results oblained from any equipment, software or services not
prOVided by ES&S and used with the EqUipment or Software; or (e) user errors, voter errors or
problems encountered by any individual in voting that are not otherwise a result of the failure of
ES&S to perform. ES&S shall not be liable under this Agreement for any claim, damage, loss,
judgment, penalty, cost, amount paid in settlement or fee that is caused by (y) Customer's
failure to timely or properly install and use the most recent Update, or the second most recent
Update, provided to it by ES&S or (z) Customer's election not to receive, or to terminale, the
Hardware Maintenance Services or the Software Maintenance and Support.

3.5 Taxes; Interest. Cuslomer shall provide ES&S with proof of its tax-exempt
status. If CU~itomer dOes not provide such proof, it shall pay, or shall reimburse ES&S for, all
sales and USEI, excise or other similar taxes imposed on the transactions contemplated by this
Agreement; provided, however, Customer shall in no event be liable for taxes imposed on or
measured by ES&S' income. If Customer disputes the applicability of any tax to be paid
pursuant to this Seclion 3.5, it shall pay the tax and may thereafter seek a refund. Any disputed
or undisputecl payment not paid by Customer to ES&S when due shall bear interesl from the
due date at .1 rate equal to the lesser of one and one-half percent (1.5%) per month or the
maximum amount permitted by applicable law for each month or portion thereof during which it
remains unpaid.

4
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3.6 Proprietary Rights. Customer acknowledges and agrees as fOllows:

a. ES&S owns the ES&S Software, all Documentation and training materials
providE;ld by ES&S, the design and configuration of the ES&S Equipment and the format,
layout, measurements, design and all other technical information (except for Customer
supplie;d information such as election information) associated with the ballots to be used
with the ES&S Equipment. Customer has the right to use the aforementioned items to
the extent specified in this Agreement. ES&S also owns all patents, trademarks,
copyri£lhts, trade names and other proprietary or intellectual property in, or uSed in
connec:tion with, the aforementioned items. The aforementioned items also contain
confidEintial and proprietary trade secrets of ES&S that are protected by law and are of
substantial value to ES&S.

b. Customer shall not cause or permit the adaptation, conversion, reverse
engineering, disassembly or decompilation of any of the EOS&S Equipment or ES&S
Software.

c. Customer shall keep the ES&S Software and related Documentation free
and clear of all claims, liens and encumbrances and shall maintain all copyright,
tradelTark, patent or other intellectual or proprietary rights notices that are set forth on
the ES&S Equipment, the ES&S Software, the Documentation, training materials and
ballots that are provided, and all permitted copies of the foregoing.

3.7 Indemnification. To the extent allowed by the Constitution and laws of the State
of Iowa, Cusllomer shall indemnify and hold harmless ES&S from and against any and all
Adverse Consequences arising out of or relating to the follOWing:

a. Any Third Party Infringement Claim resulting from (i) Customer's failure to
timely or properly install and use any Update provided to it by ES&S; (ii) the use of any
ES&S Equipment or EOS&S Software in combination with other equipment, hardware or
software not meeting EOS&S' specifications for use with such ES&S Equipment or ES&S
Softwue; or (iii) Customer's modification or alteration of any item of EOS&S Equipment or
ES&S Software without the prior written consent of ES&S;

b. Any claims by Third Parties arising out of or relating to the use or misuse
by Customer, its employees and any other persons under its authority or control
("Cust'Dmer's Representatives") of any Third Party Items;

c. Personal injury (including death) or property damage that is caused by
any negligent or Willful act, error or omission of one or more of Customer's
Representatives; and

d. Customer's election not to receive, or to terminate, ES&S Hardware
Maintenance Services or ES&S Software Maintenance and Support.

ES&S shall nLJtify Customer immediately if it becomes aware of any claim for which it may be
entitled to indemnification under this Section 3.7, and hereby gives Customer full and complete
authority, and shall provide such information and assistance as is necessary (at Customer's
expense with respect to reasonable out-of-pocket costs), to enable Customer to defend,
compromise c,r settle any su~h claim.

5
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3.8 Excusable Nonperformance. Except for obligations to make payments
hereunder, if either party is delayed or prevented from performing its obligations under this
Agreement as a result of any cause beyond its reasonable control, including acts of God, fire,
riots, acts of war, terrorism or insurrection, labor disputes, transportation delays, governmental
regulations and utility or communication interruptions, the delay shall be excused during the
continuance of, and to the extent of, such cause, and the period of performance shall be
extended to the extent necessary to allow performance after the cause of delay has been
removed. ES&S agrees to work with Customer, at Customer's request, to develop mutually
agreeable alte:rnatives in order to minimize the negative impact of any such delay.

3.9 Term; Termination. This Agreement shall be effective on the Effective Date.
The parties a';knowledge and agree that certain of the Exhibits contain separate termination
provisions, and that the termination of any Exhibit shall not constitute a termination of any other
Exhibit or of the Agreement as a whole. This Agreement may be terminated, in writing, at any
time by either party if the other party breaches any material provision hereof and does not cure
such breach "'\lithin thirty (30) days after it receives written notification thereof from the non­
breaching party.

3.10 Assignment. Except in the case of a sale, transfer or assignment of all or
substantially all of the assets of ES&S to a successor who has asserted its intent to continue the
business of ES&S, neither party may assign or transfer this Agreement or assign, subcontract or
delegate any ,~f its rights, duties or obligations hereunder without the prior written consent of the
other party hE~reto, such consent not to be unreasonably withheld or conditioned, nor unduly
delayed. ES[kS may assign its right to receive payments under this Agreement to such third
party(ies) as ES&S may desire without the prior consent of Customer, provided that ES&S
provides writtEln notice (including evidence of such assignment) to Customer thirty (30) days in
advance of any payment(s) so assigned.

3.11 Notice. Any notice or other communication required or permitted hereunder
shall be in \/,Iriting, and will be deemed given when (a) delivered personally, (b) sent by
confirmed fax, (c) sent by commercial overnight courier (with written verification of receipt) or (d)
sent by registered or certified mail, return receipt requested, postage prepaid, when the return
receipt is received. All communications shall be sent to the attention of the persons listed on
the signature page to this Agreement and at the addresses or fax numbers set forth on such
signature page unless other names, addresses or fax numbers are provided by either or both
parties in accordance herewith.

3.12 Disputes,

a. Payment of Undisputed Amounts. In the event of a dispute between
the parties regarding (1) a product or service for which payment has not yet been made
to ES8,S, (2) the amount due ES&S for any product or service, or (3) the due date of any
paymEmt, Customer shall nevertheless pay to ES&S when due all undisputed amounts.
Such payment shall not constitute a waiver by Customer or ES&S of any of its rights and
remedies against the other party.

b. Remedies for Past Due Undisputed Payments. If any undisputed
payment to ES&S is past due more than thirty (30) days, ES&S may suspend
performance under this Agreement until such amount is paid. If Customer's payment is
past due for more than sixty (60) days and is undisputed, ES&S may declare the total
amount remaining due under this Agreement to be immediately due and payable, enter

6
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the premises where the ES&S Equipment and Third Party Items are located and remove
them.

3.13 Other. ES&S is providing Equipment, Software and services to Customer as an
independent contractor, and shall not be deemed to be a "state actor" for purposes of 42 U.S.C.
§ 1983. ES&S may engage subcontractors to provide certain of the Equipment, Software or
services, but "hall remain fully responsible for such performance. The provisions of Article 2
and Sections 3.2(c), 3.4·3.9, 3.11 and 312(b) of these General Terms shall survive the
termination of this Agreement, to the extent applicable.

[END OF GENERAL TERMS)

7
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EXHIBIT A
PRICING SUMMARY

Sale Summary:
Description Refer to Amount
ES&S Eouloment Exhibit B $2129,100
ES&S Software License Fees Exhibit C $3,450
Third Partv Items Exhibit D $4,625
Election Support Selvices Exhibit E $16,650
Shiooina and Handline Note 1 Included

Discounts ($270,000)
Total Net S:ale $1,884,425

Terms & Conditions:

Note 1: Any applicable state and local taxes are not included, and are the responsibility of Customer. See
Section 3.5. The cost of Shipping and Handling is included. Premium or rush transportation services incurred in
connection with deliverables included in the Totai Net Sale are additive and will be billed as Incurred.
Note 2: Payment terms are as follows:

$868,944 Clue Thirty (30) Days After the Earlier of (i) Model 100 Equipment Delivery or (ii) Customer's
Receipt of ~tAVA Funds.

$70,455 DLe Thirty (30) Days After the Earlier of (I) the December 2005 Delivery of Fifteen (15) ES&S
AutoMARK Terminals or (Ii) customer's Receipt of HAVA Funds.

$76,070 Due Thirty (30) Days After the Earlier of (i) Model 650 Equipment Delivery or (ii) Customer's
Receipt of HAVA Funds.

$868,956 Clue Thirty (30) Days After the Earlier of (I) Delivery of 185 ES&S AutoMARK Terminals or (ii)
Customer's; Receipt of HAVA Funds.

Note 3: Services in excess of those set forth in Exhibit E Shall be charged at the rate of $1.500 per day, including
expenses.
Note 4: ES&S antbipates delivering the Equipment and Software in accordance with Section 3.1 as follows:

!;gJipmentlSoftware Estimated Delivery Date
Medel 100 Precinct Scanners December 29, 2005
Meidl'll 650 Absentee Scanner To be agreed to by the parties
ES&S AutoMARK Voter Assist Terminal 15 Units on December 29, 2005,

Remaining unit delivery to be agreed to by the parties
Unity Software To be agreed to by the parties
3'd Party Items To be agreed to by the parties

Note 5: Customer shall have available for return at the time of initial eqUipment delivery; two hundred (200)
Optech IIIP Eagle I'recinct Scanners and one (1) Optech IVC Central Scanner. EqUipment shall be accessibie for
removal using standard warehouse eqUipment and be in the Eagle storage and transport case to allow for
minimal risk of darnage during transportation to ES&S's warehouse in Omaha, Nebraska.
Warranty:
ES&S Equipment and ES&S Software - Warranty Period:
Anticipated Warranty Period: Upon deliverv through April 2007

OngOing Servicell:
Description Refer to Annual Fee
Routine Maintenance Services during Warranty Period; Payment is due 30 Section 3.3 N/A
days after invoice.

Post Warranty Hal·dware Maintenance Services I Exhibit F I $54,200
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Services commence in 2007.
Fees reflect a one-year term.
Pavment is due at the start of the maintenance peiiod,

Post Warranty Software Maintenance & Support Services ,-

- ES&S Firmware- Exhibit F $12"m
• All Other ES&S Software Exhibit F

,".,,'.

$500
Services commenc(~ in 2007.
Fees reflect a one-year term.
Payment is due at 116 start of the maintenance period.

2
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EXHIBITB
ES&S EQUIPMENT DESCRIPTION AND PRICING

."",

TOTAL
QUANTITY DESCRIPTION PRICE

-".,
Absentee Ballot System

2 Model 650 High Speed Central Scanner (Includes Steel Table/Carl, Dust $87,300
Cover, Manuals, Starl-Up Kit, Firmware, and two (2) days of Election
Official TrainincU

2 Ballot Joggers $1,000

Optical Scan - Precinct Cou;'t System
200 Model 100 Precinct Scanner (Includes Steel Double Bin Ballot Box, $902,900

PCMCIA Card, Manuals, )start-up Kit, Firmware, and two (2) days of
Election Official Trainino.

200 Internal Modem (Landline) $40,000

200 Security Lids $11,400

200 PCMCIACard $18,000

2 Omni Drive $1,200

I=S&S AutoMARK
200 \/oter Assist Terminal With Transport Case (includes 256mb Flashcard, $1,002,900

Manuals, Ink Cartridge, Headset, Firmware, and two (2) days of Election
Clfficial Trainlna.)

200 "S&S AutoMARK Table With Standard Legs $65,000

TOTAL $2,129,700
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EXHIBIT C
eS&S SOFTWARE DESCRIPTION AND PRICING

"'

DESCRIPTION NUMBER
OF

LICENSES

Unity Eh"ction System licensed pursuant to Section 2.2(a) of the General
Terms (check modules being licensed): ._

Data Manager N/A
Ballot Image Manager N/A
Ballot en Demand N/A
Hardwme Programming Manager N/A
Data Acquisition Manager N/A
Reporting Manager N/A
AutoM;\RK Information Management Software (AIMS) Including One Day of 1

Election Official Tminino
ES&S Firmware (see Notes 1 and 2 b~IS;Wr 1
Totall.icense Fees (including all applicable Documentation) $3,450

Note 1: ES&S Firmware ver!;ions may change between execution of the Agreement and first election
usage due to Ol1going certification of Updates.

Note 2: ES&S Firmware license fee included in the total cost of the ES&S Equipment
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EXHIBIT D
THIRD PARTY ITEMS

DE,SCRIPTION:
Compact Flash ReaderiWriter
OkiData C9600HDN BaUot on Demand Printer

TOTAL 3RD PARTY ITEMS

QUANTIIY
1
1

$4,625

Note 1:
The configuraltion and specification of Third Party Items as per this Exhibit P are subject to
change by ES&S and/or the manufacturer, Should the actual configuration and specifications
differ from th()se set forth herein, ES&S agrees to provide, and Customer agrees to accept,
Third Party Items that are comparable to those described above.
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EXHIBIT E
ELECTION SUPPORT SERVICES

1. Term. The services described herein shall be provided for the following elections
(the "Election~"):

Training and Installation Services Only

2. Seovices. The election support services to be provided by ES&S, a description of
such services and total fees are described below. Customer acknowledges that ES&S' fees for
election sUpplort services are based on the descriptions listed in the table below, and that a
change in the descriptions may require ES&S to change the feeS charged to Customer. For
purposes of ES&S' provision of Election Support Services under this Agreement, a "Service
Day" shall mean the performance of any agreed upon Election Support Services on or off of
Customer's facilities, as applicable, by one (1) ES&S employee, contractor or agent on anyone
(1) calendar c,iay or portion thereof. By way of example, "ten Service Days" could be used by
Customer through the provision of Election Support Services by one (1) ES&S employee,
contractor or agent on each of ten (10) different calendar days, two (2) ES&S employees,
contractors or agents on each of five (5) different calendar days, or ten (10) ES&S employees,
contractors or agents on one (1) calendar day.

."...
Primary Additional

Role/Functj,)n Area of Work or Description Responsibility Day
Bill Rate

Training - tinily A system overview that coverS the modules ES&S $1,500.00
licensed by Customer. Class size is limited to 10
and course participant manuals are included.
(Customer will ensure participants have an
appropriate level of technical experience
including intermediate skills in reiational
database administration).

Training - EoS&S ES&S will provide classroom-style training with ES&S $1.500.00
AutoMARK hands-on practice with the ES&S AutoMARK
Voter Assist Voter Assist Terminal. General operations and
Terminal general maintenance procedures will be

covered. Course participant manuals are
included. Class size limited to 20.

Training - Model ES&S will provide ciassroom-stYle training with ES&S $1,500.00
100 Precinct hands-on practice using the Model 100 Precinct
Scanner Scanner. General operations, tabulation

procedures, backups and generai maintenance
procedures are covered. Class size is limited to
20.

Training - Model ES&S will provide classroom-styie training with ES&S $1,500.00
650 Absent'~e hands-on practice using the Model 650
Scanner Absentee Scanner. General operations.

tabulation procedures, backups and general
maintenance procedures are covered. Class
size is limited to 20.

Training - Poll ES&S agrees to conduct Poll Worker "Train the ES&S $1,500.00
Worker Train- Trainer" classes. Class size is limited to 20.
The-Trainer Manuals are provided (up to 20), and a master

template for duplication for Poll Workers is
included.
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Election Da!,' ES&S will provide software accumulation ES&S $1,500.00
Support assistance on Election Day/Night of each

contracted election.
Total Training Days Included in Equipment
and Software Pricing: 7
Total Election Support Service Days
Included: 4

Primary
~,e/Function Area of Work or Description Responslbilitv

Installation - ES&S will inspe'ct the Precinct Scanner at the ES&S
Pre'c;nct customer's delivery location to make sure it Is
SC~lnner operating properly and is within specifications for

tabulatinn election dav ballots.
Installation - ES&S will Inspect the Absentee Scanner at the ES&S
AbGentee customer's delivery location to make sure it is
Se~;'lnner operating properly and is within specifications for

tabulatinll election day ballots.
Ins':allation - ES&S will inspect the Voter Assist Terminal at ES&S
ES,~S the customer's delivery location to make sure it
AUII:oMARK is operating properly and is within specifications
Vo1:er Assist for marking election day ballots.
~:mlnal

Total Installation Fees: $16,650

[END OF EXHIBIT E]
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EXHIBIT F
MAINTENANCE SERVICES

(OPTIONAL POST-WARRANTY PERIOD)

ARTICLE I
GENERAL

1. Term; Termination. At Customer's option, this Exhibit F shall be in effect from
the date on Wllich the Warranty Period expires until the first anniversary thereof (the "Hardware
Maintenance Term"). The Hardware Maintenance Term shall automatically renew for an
unlimited number of successive one year periods until this Exhibit F is terminated by the first to
occur of (a) Customer's election to terminate it at any time, notice of which election shall be
given to ES&8 at least sixty (60) days prior to the termination date, (b) the date that is 30 days
after either palrty notifies the other that the other has materially breached this Exhibit F, and the
breaching party fails to cure such breach within such 3D-day period, or (c) the date that is thirty
(30) days aft"r Customer fails to pay any amount due ES&S under this Exhibit F. The
termination of this Exhibit F shall not relieve Customer of its liability to pay any amounts due
ES&S hereunder.

3. Fees. In consideration for ES&S' agreement to provide Hardware Maintenance
Services and Software Maintenance and Support under this Exhibit F, Customer shall pay to
ES&S the Hardware Maintenance and Software MaintenanCe Fees set forth on Schedule F1 for
the initial Term and each renewal period. The Hardware MaintenanCe and Software
Maintenance Fees for the initial Term are due on the date of the expiration of the Warranty
Period. ES&S may increase the Hardware Maintenance and Software Maintenance Fees for a
renewal periM by not more than 5% of the amount of the most recent Fees paid by Customer.
The Hardwam Maintenance and Software Maintenance Fees for any renewal period shall be
due and paY~lble no later than 30 days prior to the beginning of such renewal period. The
Software Maintenance Fee shall be comprised of (i) a fee for the Software Maintenance and
Support provided for the ES&S Firmware, and (ii) a fee for the Software Maintenance and
Support provided for all other ES&S Software, and shall be in addition to any fees or charges
separately referred to in any Section of this Exhibit F or the Agreement. If Customer elects to
receive Software Maintenance and Support for an Add-On or New Product during the Term or
any renewal thereof, ES&S will charge an incremental Software Maintenance Fee for such
services.

ARTICLE II
HARDWARE

1. Maintenance Services. The Hardware Maintenance Services to be provided to
Customer uncleI' this Exhibit F for the ES&S Equipment listed on Schedule F1 (the "Products")
shall be subject to the following terms and conditions:

a. Inspection. If Customer has elected not to receive Hardware
Maintenance Services under this Exhibit F for a period of twelve (12) months or more,
ES&S may require Customer to allow it to inspect the Products before it provides any
Hardware Maintenance Services. The purpose of such inspection shall be to determine
whethl3r or not the Products are fit for the ordinary purposes for which they are to be
used, normal wear and tear excepted ("Normal Working Condition"). The cost of such
inspection will be at the current published ES&S rate plus ES&S' Out-of-Pocket
Expenses, and shall be due from Customer within 30 days of its receipt of ES&S' invoice
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therefore. If any of the Products is not in Normal Working Condition, ES&S, at the option
of CUl!tomer, (i) shall provide such repairs and replacements as ES&S deems
reasonable and necessary to restore such Product(s) to Normal Working Condition, at
Custoners expense with respect to the cost of any parts used in such repairs or
replacements, or (ii) shall not proVide any Hardware Maintenance Services with respect
to sud1 Product(s). For purposes of this Exhibit F, "Out-Of-Pocket Expenses" shall
mean ~call travel, meal and lodging expenses incurred by ES&S employees or authorized
repres'l,ntatives ("ES&S Representatives") who are required to travel to Customer's
Desigrated Location to provide services. Customer's "Designated Location" shall mean
Customer's owned or leased facility at which Customer desires ES&S to perform the
Hardw~re Maintenance Services. Customer's Designated Location is specified on
SchedlJle F1.

b. Routine Maintenance Services. An ES&S Representative shall provide
such services as may be necessary to keep the Products in NOm1al Working Condition
("Routine Maintenance Services") once each twelve (12) months during the Hardware
Maintenance Term or any renewal thereof. Customer may request that Routine
Maintenance Services be performed more than once during any such 12-month period.
Any sl,;ch request shall be made at least sixty (60) days before the Routine Maintenance
Servic,es are desired. The per-unit fee for such additional Routine Maintenance Services
is set forth on Schedule F1 and shall be due within thirty (30) days after invoice. Routine
Maintenance Services shall include cleaning, lubrication and calibration services. At the
reques.t of Customer, ES&S shall provide a reasonably detailed record of all Routine
Maintenance Services performed with respect to one or more Products. The Routine
Maintenance Services will be provided either at Customer's Designated Location or at
an ES &S-designated depot facility ("Depot"), as elected by Customer on Schedule F1.
Customer shall pay all costs associated with shipping Product(s) to a Depot, including
insurance. ES&S shall pay all costs associates with returning Product to Customer,
including insurance.

c. Remedial Maintenance Services.

i. Defects Under Normal Use and Service. If a defect or
malfunction occurs in any Product while it is under normal use and service,
Customer shall promptly notify ES&S, and ES&S shall use reasonable efforts to
restore the Product to Normal Working Condition as soon as practicable. The
services provided by ES&S pursuant to this Subsection 1(c)(i) are referred to
herein as "Remedial Maintenance Services". ES&S shall provide the Remedial
Maintenance Services at its Depot: provided, however, that if Remedial
Maintenance Services are required for ten (10) or more PrOducts at any given
time, Customer may elect to have them provided at its Designated Location;
provided, further, that all Remedial Maintenance Services provided for central
count equipment shall be provided at Customer's Designated Location.
Customer acknowledges that Product(s) identified on Schedule E1 as "depot
repair only" may only be repaired at a Depot.

ii. Defects Due to Customer Actions or Omissions. If a defect or
malfunction occurs in any Product as a result of (1) repairs, changes,
modifications or alterations not authorized or approved by ES&S, (2) accident,
theft, vandalism, neglect, abuse or use that is not in accordance with instructions
or specifications furnished by ES&S or (3) causes beyond the reasonable control
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of ES&S or Customer, including acts of God, fire, riots, acts of war, terrorism or
insurrection, labor disputes, transportation delays, governmental regulations, and
utility or communication interruptions, or if Customer does not notify ES&S within
24 hours after it knows of the defect or malfunction or is otherwise not in
compliance with its obligations hereunder, Customer shall pay ES&S for the
Remedial Maintenance Services at ES&S' then-current rates, as well as for the
cost of all parts used in connection with such Remedial Maintenance Services.

iii. Timing. The date(s) on which any Remedial Maintenance
Services shall be provided shall be mutually agreed upon by ES&S and
Customer. If Customer requires ES&S to provide "emergency" Remedial
Maintenance Services (Which shall be defined as Remedial Maintenance
Services that are provided within 48 hours after Customer notifies ES&S of the
need therefor), and such emergency Remedial Maintenance Services are not
needed as a result of an action, error or omission by ES&S, Customer shall pay a
surcharge, as set forth on Schedule F1.

iv. Loaner Unit. At Customer's request, ES&S shall use reasonable
efforts to promptly make available to Customer a product that is the same as, or
substantially similar to, the Product for which Remedial Maintenance Services
are being performed (a "Loaner Unit"). If the Remedial Maintenance Services
are being performed pursuant to Subsection 2(c)(ii) above, Customer shall pay
ES&S for the use of the Loaner Unit at ES&S' then-current rates including the
cost of shipping.

d. Exclusions. ES&S has no obligation under this Exhibit F to (i) assume
the obigations under any eXisting or expired warranty for a Third Party Item; (ii) repair or
replac'l~ Product components that are consumed in the normal course of operating the
Produ(:I, including printer ribbons, paper rolls, batteries, removable memory packs,
cancellation stamps, ink pads or red stripe pens, or (iii) repair any Product from which
the serial number has been removed or altered. In addition, ES&S may, at any time in
its dis,~retion, determine that any Product is no longer fit for Hardware Maintenance
Servic,es because it is in such poor condition that it cannot practically be restored to
Normall Working Condition, or cannot be restored to Normal Working Condition at an
expen,se that is less than the then-current value of the Product. If such a determination
is made, ES&S shall no longer be required to provide Hardware Maintenance Services
for such ProdUct. ES&S shall also refund to Customer an amount equal to (1) that
portion of the most recent fee paid for Hardware Maintenance Services that is
attributable to such Product, mUltiplied by (2) a fraction, tile numerator of which is the
remaining number of days in the Hardware Maintenance Term or renewal period for
which such fee was paid and the denominator of which is the total number of days in
such Hardware Maintenance Term.

e. Sole Provider: Access. Customer shall not permit any individual other
than an ES&S Representative to provide maintenance or repairs with respect to the
Produr~s for so long as a Hardware Maintenance Term is in effect. Customer shall
provide ES&S Representatives with all information necessary to enable them to provide
Hard\lvare Maintenance Services. Customer shall likewise provide full access to the
Produds and adequate working space for all Hardware Maintenance Services
performed at its Designated Location, including sufficient heat, lights, ventilation, electric
current and outlets.
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f. Storage. When not in use, Customer shall properly store the Products in
accordance with the storage requirements established in the Documentation.

ARTICLE III
SOFTWARE

1. Services Provided. ES&S shall provide maintenance and support services for
the ES&S Software ("Software Maintenance and Support"), to enable it to perform in
accordance wth its Documentation in all material respects, and to cure any defect in material or
workmanship.

2. Uedates. During the Software Maintenance Term and any renewals thereof,
ES&S shall continue to provide updates in accordance with any update schedule determined by
ES&S.

4. Reinstatement of Software Maintenance and Support. If the Software
Maintenance Term or any renewal thereof expires without being renewed, Customer may
thereafter resume receiving Software Maintenance and Support upon (a) notification to ES&S,
(b) payment of all fees which would have been due to ES&S had the Software Maintenance
Term not expired, and (c) the granting to ES&S of access to the ES&S Software, so that ES&S
may analyze it and perform such maintenance as may be necessary before resuming the
Software Maintenance and Support.

4. Conditions. ES&S shall not provide Software Maintenance and Support for any
item of ES&S Software if such item requires such services as a result of (a) repairs, changes,
modifications or alterations not authorized or approved by ES&S, (b) accident, theft, vandalism,
neglect, abusl; or use that is not in accordance with instructions or specifications furnished by
ES&S, (c) callses beyond the reasonable control of ES&S or Customer, including acts of God,
fire, riots, aGts of war, terrorism or insurrection, labor disputes, transportation delays,
governmental regulations and utility or communication interruptions, (d) Customer's failure to
timely and pwperly install and use the most recent Update, or the second most recent Update,
proVided to it by ES&S, (e) Customer's failure to notify ES&S within 24 hours after Customer
knows of the need for such services, or (f) if Customer is otherwise not in compliance with its
obligations under this Agreement. Any such Software Maintenance and Support shall be
provided at t~le fees to be agreed upon by the parties if and when the need for such Software
Maintenance land Support arises.

5. Proprietary Rights. ES&S shall own the entire right, title and interest in and to
all corrections, programs, information and work product conceived, created or developed, alone
or with CustClmer or others, as a result of or related to the performance of this Exhibit F,
including all proprietary rights therein or based thereon. SUbject to the payment of all Software
Maintenance Fees, ES&S hereby grants to Customer a non-exclusive license to use that portion
of such corrections, programs, information and work product that ES&S actually delivers to
Customer pursuant to this Exhibit F. All licensed items shall be deemed to be ES&S Software
for purposes of this Agreement. Except and to the extent expressly provided herein, ES&S
does not grant to Customer any right, license, or other proprietary right, express or implied, in or
to any corrections, programs, information, or work product covered by this Agreement.
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Schedule F1

OESCRIPTION OF PRODUCTS

HARDWARE

Initial Initial
Break/Fix Preventative Initial

Maintenance Maintenance Maintenance
Fee Per Unit Fee Per Unit Fee In Total

$100 N/A $20,000

$145 N/A $29,000

N/A $2,600 $5,200

$54,200

200 ES&S AutoMARK Voter Assist Terminal

2 Model 650 Absentee Scanner

200

Total Hardware Maintenance Fees Due for
the Ini':ial Hardware Maintenance Term

Quantity

Per-Unit Fee!:; if Customer requests more than one Routine Maintenance visit in a 12­
month periocil, Customer shall pay 90% of the then current maintenance fee per unit.

Surcharge for Emergency Remedial Maintenance Services: 150% of the then current
maintenance fee per unit.

Customer's Designated Location: Des Moines, Iowa

Location of Siervices

• Cusb>mer's Designated Location (Preventative Maintenance)

• Depclt (Break/Fix Maintenance)

Per Unit Surc:harge for performance of Routine Maintenance visit at more than one
Customer DElsignated Location: $25.00 per unit for all units located at second or more
locations.

SOFTWARE

YI!ar First Month Fee-ES&S Fee- All other ES&S

":2ilO7
ADDlicable Firmware Sottware

TSO $12,590 $500
-"'~
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